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FEDERAL MEDIATION AND CONCILIATION SERVICE, ADMINISTRATOR

In the Matter of the Arbitration
between
OCAW Local 8-149

and

OPINION AND AWARD
FMCS No. 84K/03001

Northvale Design & Development
Company, Inc.

The stipulated issues are:
Is the grievance arbitrable? If so, what
shall be the disposition of grievance no.
83-6?
A hearing was held on May 15, 1984 at which time representatives of the above named Union and Company appeared and were
afforded full opportunity to offer evidence and argument and to
examine and cross-examine witnesses.

The Arbitrator's Oath was

waived and the parties filed post-hearing memoranda on the issue
of arbitrability.
Grievance 83-6 reads:
Violations of Article 1.1 and Appendix A of
the Labor Agreement.
The Company has substantially upgraded and
changed the former job of flux processor without adjusting the rate in violation of Article
1.1 and Appendix A and other relevant sections
of the Labor Agreement.
Remedy: Affected Employees should be made
whole in every way including adjustment of job
rates from date of change.
The Company contends that the grievance is not arbitrable
because neither Article 1.1 nor Appendix A, nor any other part of
the contract authorizes a review of or adjustment in wage rates
during the term of the agreement.
Frankly I find that I need not deal with an interpretation
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of the contract or even the cases cited by the parties to decide
whether there is an implied right to grieve alleged job changes
or to seek evaluation and rate changes through arbitration, because I conclude that the Company promised the Union that right,
and that the effectiveness of that promise still obtains.
The instant contract is the second between the parties.
The first contract for a three year term ran from 1978 to 1981.
In unrefuted testimony, the President of the local union stated
that in the first negotiations the Company asked the Union to
accept the Company determined job classifications as "a leap of
faith," and that "if there was a problem it could be redressed
through the grievance procedure."

Her testimony was that the

Company asked the Union "to trust it" with regard to the establish
ment of job classifications, evaluations and wage rates.
The job evaluation rates, including that of the flux processor were established by the Company under the National Position
Evaluation Plan of the National Metal Trades Association.

The

Union asserts, without dispute from the Company, that its local
officials and members participating in the first contract negotiations were not knowledgeable or sophisticated about job evaluation
systems of this type; expressed that limitation to the Company
negotiators, who, in return asked the Union to "trust" what the
Company would do, together with the right to grieve problems.

I

accept that testimony as accurate and as an acceptable and support
ive explanation of the Union's legitimate right to

rely on the

Company's assurance that the grievance and arbitration provisions

-3of the contract could be utilized if evaluation or rate disputes
arose.
I do not think that that Company assurance and its reliance
thereon by the Union has expired merely because the parties are
now in a successor labor agreement.

Apparently this is the first

dispute over wage rates or alleged job changes, and hence the
Union has not been, up until now, faced with the problem which
the Company promised would and could be grieved. Accordingly,
the promise and reliance thereon are not stale for this instant
proceeding.

For these reasons I find the grievance to be arbitrable,

On the merits, the Union claims that the job of flux processor has substantially changed, justifying
an upgrading and a
.
rate increase.

It asserts that changed duties have increased the

factors of skill, responsibility, hazards, physical effort, and
working conditions.
The Company maintains that the job changes have been minor
in nature; have not made the job more difficult or demanding; and
have not increased the level of any of the factors in consideration.
Based on the record before me, I conclude that there have
been some significant changes in the job duties, specifically in
connection with the preparation and instroduction into the process
of the batches of chemicals used.

The size of the batches of

chemicals has changed from single large quantities to multiple
smaller quantities.

The mechanical equipment and the tasks of

the operator in handling more, smaller chemical batches and using

-4the equipment, some of it new, to introduce the chemicals into
the process, have changed in more than a minor way.

The mixing

process itself has been changed from a "hot process" to a "cold
process."

Also, the methods of the job have been changed, partic-

ularly in the sequence of mixing and packing.

Previously, opera-

tors would mix chemicals and tend to the "cooking process" as well
as pack a finished product each day.

Now, while they "mix" each

day, packing is done every other day.
The question therefore is not just whether there have been
significant job changes, but whether these changes create new or
changed conditions of employment warranting greater evaluative
credit and a higher labor grade and pay rate.
I have found that there have been changes in the job of more
than a minor nature0

However, based on the record before me, I

am unable to determine whether, under the National Metal Trades
job evaluation plan, the changes require higher factor ratings.
I am unable to do so because there is no evidence in the record
aside from the standard evaluation manual itself, on the substantive and subjective distinctions between the various degrees of
each of the factors in dispute.

Put another way, I have no eviden

of comparison between what went into the degree determinations
under the old processes with what should go into the degree determinations for the changed duties.

For example, the evidence and

my observations of the job lead me to believe that the new duties
require more lifting and other physical effort.

Under that circum

stance the question is whether the physical demand factor, which

-5was evaluated at the 3rd or moderate degree should be raised to
a higher degree.

It must be recognized that a change in

the

physical duties does not necessarily result in more of a physical
demand.

The 3rd or moderate degree is accorded for:
a) continuously lifting or moving light weight
material, or
b) continuously lifting or moving very light
weight material in difficult positions, or
c) frequently lifting or moving average weight
material, or
d) frequently lifting or moving light weight
material in difficult positions, or
e) occasionally lifting or moving heavy weight
material, or
f) occasionally lifting or moving average weight
material in difficult positions, or
g) rarely lifting or moving heavy weight material
in diffulct work positions.

The next higher 4th degree (considerable physical) is
applicable to:
a) continuously lifting or moving average weight
material, or
b) continuously lifting or moving light weight
material in difficult work positions, or
c) frequently lifting or moving heavy weight
material, or
d) frequently lifting or moving average weight
material in difficult work positions, or
e) occasionally lifting or moving heavy weight
material in difficult positions.
I am unable to decide whether the new physical duties of
the job have raised the degree from moderate to considerable
simply because I did not see both the old process and the new
process for comparisons, nor did the expert witness who testified
on the Company's behalf.

On the question of a degree change (not

a duties change) the only probative evidence in the record is the
testimony that the new operation falls within the moderate physica
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category.

But for me to accept this conclusion, I need probative

evidence establishing that the new physical duties, albeit different from before require the same moderate physical demand as before.

In short, I think that comparison evidence and testimony

are needed.
I make the same observations and rulings regarding the other
factors in dispute.
In short, the record falls short both of establishing that
no degrees or factors should be upgraded and that degree and/or
factor increases are warranted.

Because of the technical nature

of this case, the previously accepted lack of sophistication of
the local Union with the job evaluation system, and the unilateral
promulgation, implementation and revision of the job classification
under that system by the Company, I am not prepared to rule that
the Union must prove its case in this arbitration or lose its
grievance with prejudice.

In this type of situation, and at this

stage, I am satisfied that the burden of proof that no degrees or
factors should be increased is as much on the Company (which made
the duties changes) as it is on the Union to prove a justification
for increases.
Under the foregoing circumstance I shall direct that the job
of flux processor be fully re-evaluated and rated under the
National Metal Trades Association job evaluation plan.

Following

that evaluation, if the parties remain in disagreement over the
results, the matter shall be referred back to me for final determination.

I shall retain jurisdiction for that purpose.

-7The Undersigned, duly designated as the Arbitrator, and
having duly heard the proofs and allegations of the above named
parties, makes the following AWARD:
1) Grievance 83-6 is arbitrable.
2) The Company shall fully re-evaluate and
rate the job of flux processor, including all factors and the degrees thereof,
under the National Metal Trades job evaluation plan. If the parties thereafter remain in disagreement over the resultant labor grade and/or any of the job
evaluation factors or degrees, the matter
shall be referred back to me for final
determinations. I shall retain jurisdiction for that purpose.

DATED: July 2, 1984
STATE OF New York )C! Q *
COUNTY OF New York )""''

Eric J. Schmertz
Arbitrator

I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

FEDERAL MEDIATION AND CONCILIATION SERVICE, ADMINISTRATOR
In the Matter of the Arbitration
between
OCAW Local 8-149
and

OPINION AND AWARD
FMCS No. 84K/03001

Northvale Design & Development
Company, Inc.

The stipulated issues are:
Is the grievance arbitrable? If so, what
shall be the disposition of grievance no.
83-6?
A hearing was held on May 15, 1984 at which time representji

atives of the above named Union and Company appeared and were
afforded full opportunity to offer evidence and argument and to
examine and cross-examine witnesses.

The Arbitrator's Oath was

waived and the parties filed post-hearing memoranda on the issue
of arbitrability.
Grievance 83-6 reads:
Violations of Article 1.1 and Appendix A of
the Labor Agreement.
The Company has substantially upgraded and
changed the former job of flux processor without adjusting the rate in violation of Article
1.1 and Appendix A and other relevant sections
of the Labor Agreement.
Remedy: Affected Employees should be made
whole in every way including adjustment of job
rates from date of change.
The Company contends that the grievance is not arbitrable
Decause neither Article 1.1 nor Appendix A, nor any other part of
the contract authorizes a review of or adjustment in wage rates
during the term of the agreement.
Frankly I find that I need not deal with an interpretation
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: of the contract or even the cases cited by the parties to decide
!

whether there is an implied right to grieve alleged job changes
or to seek evaluation and rate changes through arbitration, because I conclude that the Company promised the Union that right,
; and that the effectiveness of that promise still obtains.
The instant contract is the second between the parties.
The first contract for a three year term ran from 1978 to 1981.
In unrefuted testimony, the President of the local union stated
that in the first negotiations the Company asked the Union to
accept the Company determined job classifications as "a leap of
faith," and that "if there was a problem it could be redressed
i

through the grievance procedure."

Her testimony was that the

];

Company asked the Union "to trust it" with regard to the establish

1;

: ment of job classifications, evaluations and wage rates.
!!

The job evaluation rates, including that of the flux processor were established by the Company under the National Position
Evaluation Plan of the National Metal Trades Association.

The

Union asserts, without dispute from the Company, that its local
officials and members participating in the first contract negotiations were not knowledgeable or sophisticated about job evaluation
systems of this type; expressed that limitation to the Company
negotiators, who, in return asked the Union to "trust" what the
Company would do, together with the right to grieve problems.

I

accept that testimony as accurate and as an acceptable and support
ive explanation of the Union's legitimate right to

rely on the

Company's assurance that the grievance and arbitration

provisions

i
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of the contract could be utilized if evaluation or rate disputes

: arose.
!

I do not think that that Company assurance and its reliance
| thereon by the Union has expired merely because the parties are
I now in a successor labor agreement.

Apparently this is the first

dispute over wage rates or alleged job changes, and hence the
; Union has not been, up until now, faced with the problem which
p•
the Company promised would and could be grieved. Accordingly,
. the promise and reliance thereon are not stale for this instant
!i

j| proceeding.

For these reasons I find the grievance to be arbitrab

On the merits, the Union claims that the job of flux processor has substantially changed, justifying an upgrading and a
j rate increase. It asserts that changed duties have increased the
I
factors of skill, responsibility, hazards, physical effort, and
working conditions.
The Company maintains that the job changes have been minor
in nature; have not made the job more difficult or demanding; and
have not increased the level of any of the factors in consideration .
Based on the record before me, I conclude that there have
been some significant changes in the job duties, specifically in
connection with the preparation and instroduction into the process
of the batches of chemicals used.

The size of the batches of

chemicals has changed from single large quantities to multiple
smaller quantities.

The mechanical equipment and the tasks of

the operator in handling more, smaller chemical batches and using

-4the equipment, some of it new, to introduce the chemicals into
j|
; the process, have changed in more than a minor way. The mixing
;

i[

process itself has been changed from a "hot process" to a "cold

jj process." Also, the methods of the job have been changed, particularly in the sequence of mixing and packing.

Previously, opera-

tors would mix chemicals and tend to the "cooking process" as well
|| as pack a finished product each day.
i

Now, while they "mix" each

! day, packing is done every other day.
The question therefore is not just whether there have been
! |

I!

ij significant job changes, but whether these changes create new or
iI
jj changed conditions of employment warranting greater evaluative
11
{! credit and a higher labor grade and pay rate.
I have found that there have been changes in the job of more
than a minor nature.

However, based on the record before me, I

am unable to determine whether, under the National Metal Trades
job evaluation plan, the changes require higher factor ratings.
I am unable to do so because there is no evidence in the record
aside from the standard evaluation manual itself, on the substantive and subjective distinctions between the various degrees of
each of the factors in dispute.

Put another way, I have no evidenc

of comparison between what went into the degree determinations
under the old processes with what should go into the degree determinations for the changed duties.

For example, the evidence and

my observations of the job lead me to believe that the new duties
require more lifting and other physical effort.

Under that circum

stance the question is whether the physical demand factor, which

-5was evaluated at the 3rd or moderate degree should be raised to
a higher degree.

It must be recognized that a change in

the

physical duties does not necessarily result in more of a physical
demand.

The 3rd or moderate degree is accorded for:
a) continuously lifting or moving light weight
material, or
b) continuously lifting or moving very light
weight material in difficult positions, or
c) frequently lifting or moving average weight
material, or
d) frequently lifting or moving light weight
material in difficult positions, or
e) occasionally lifting or moving heavy weight
material, or
f) occasionally lifting or moving average weight
material in difficult positions, or
g) rarely lifting or moving heavy weight material
in diffulct work positions.

The next higher 4th degree (considerable physical) is
applicable to:
a) continuously lifting or moving average weight
material, or
b) continuously lifting or moving light weight
material in difficult work positions, or
c) frequently lifting or moving heavy weight
material, or
d) frequently lifting or moving average weight
material in difficult work positions, or
e) occasionally lifting or moving heavy weight
material in difficult positions.
I am unable to decide whether the new physical duties of
the job have raised the degree from moderate to considerable
simply because I did not see both the old process and the new
process for comparisons, nor did the expert witness who testified
on the Company's behalf.

On the question of a degree change (not

a duties change) the only probative evidence in the record is the
testimony that the new operation falls within the moderate physica

-6category.

But for me to accept this conclusion, I need probative

evidence establishing that the new physical duties, albeit different from before require the same moderate physical demand as before.

In short, I think that comparison evidence and testimony

are needed.
I make the same observations and rulings regarding the other
factors in dispute.
In short, the record falls short both of establishing that
: no degrees or factors should be upgraded and that degree and/or

j factor increases are warranted. Because of the technical nature
i
i of this case, the previously accepted lack of sophistication of
I the local Union with the job evaluation system, and the unilateral
| promulgation, implementation and revision of the job classificatior
i ; under that system by the Company, I am not prepared t6 rule that
ji ii

ij the Union must prove its case in this arbitration or lose its
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grievance with prejudice.

In this type of situation, and at this

stage, I am satisfied that the burden of proof that no degrees or
factors should be increased is as much on the Company (which made
the duties changes) as it is on the Union to prove a justification
for increases.
Under the foregoing circumstance

I shall direct that the job

of flux processor be fully re-evaluated and rated under the
National Metal Trades Association job evaluation plan.

Following

that evaluation, if the parties remain in disagreement over the
results, the matter shall be referred back to me for final deterlination.

I shall retain jurisdiction for that purpose.

-7The Undersigned, duly designated as the Arbitrator, and
having duly heard the proofs and allegations of the above named
parties, makes the following AWARD:
1) Grievance 83-6 is arbitrable.
2) The Company shall fully re-evaluate and
rate the job of flux processor, including all factors and the degrees thereof,
under the National Metal Trades job evaluation plan. If the parties thereafter remain in disagreement over the resultant labor grade and/or any of the job
evaluation factors or degrees, the matter
shall be referred back to me for final
determinations. I shall retain jurisdiction for that purpose.

DATED: July 2, 1984
STATE OF New York )c a •
COUNTY OF New York ) "

Eric J. Schmertz
Arbitrator

I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

Report
of
Representation Fee Umpire

1982-83 MEMBERSHIP YEAR

In the Matter of the
Umpire's Report
Ohio Education Association
Rebate System For Agency Fee
Payers For the 1982-1983
Membership Year

Findings of Fact
and
Determinations

BACKGROUND
The Ohio Education Association (OEA) requested the undersigned to serve as the Representation Fee Umpire for the
purpose of determining the amount of rebate to be paid to
Agency Fee payers for the 1982-83 membership year pursuant
to the legal opinions established by the US Supreme Court in
Abood vs Detroit Board of Education, (431 U.S. 209, 1977).
In Ohio, during the period involved, there were no statutory provisions or other court decisions dealing differently
with the agency fee.

Where authorized, agreements negotiated

between public employers and public employee organizations
can require non-members of OEA to pay a service fee for bargaining unit representation, which is called Agency Fee.

The

Abood decision requires the rebate to non-members on request
of any portion of Agency Fees expended for activities in support of partisan political or ideological causes not germane
to the work of the employee organization in the realm of collective bargaining, grievance processing or contract adminis-
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tration (i.e., relating to wages, hours, terms of employment
and working conditions).

In 1982-83, five agency fee payers

have been identified by OEA involving four locals.

They are

Southeast Local District Teachers Association (SELDA),
Lakeland Faculty Association, Pike-Delta-York Education
Association and Newton Palls Classroom Teachers Association,,
None of the five agency fee payers in 1982-83 dissented, but
the Association has determined to rebate the percentage of
dues attributable to partisan political or ideological causes
not germane to collective bargaining as determined by the
Representation Pee Umpire.
Conferences were held at the OEA in Columbus, Ohio on February
29 and March 1, 1984 with members of the management staff
and/or professional staff in their absence including General
Counsel, Jon Ziegler and Executive Director, Glenn Darr.

The

conferences were held for the purposes of affording OEA
management staff an opportunity to explain to the Umpire the
program and activities of the OEA and to discuss the criteria
used and data needed by the Umpire in determining the proper
amount of rebate to be paid to Agency Pee payors under the
Abood standards.

In addition to the conference, each director

prepared for the Umpire a detailed written statement of his
division's activities.
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The OEA and its affiliates have a four-tier dues structure;
local, district, state and national.

The Umpire's decision

concerns the state, local and district dues.
for 1982-83 are $141.00 per year.

The state dues

The rebateable percentage,

as determined by the Umpire for the state dues, will be applied to the local and district dues for that year»

It is

assumed that the amount of dues and Agency Fees are the same.
The OEA also maintains a voluntary political action fund—EPAC.
During the 1982-83 fiscal year, the voluntary fund totaled
$16,556.

Such funds are collected, maintained and accounted

for separately from dues or Agency Fees, although the administration of such funds is by the OEA staff, a fact which is
accounted for in the attached calculations (refer to Governmental Services Division).
ACTIVITIES RELATING TO 1983 RESOLUTIONS
A-3

Civil Rights

The Ohio Education Association is committed to the
achievement of an integrated society and calls upon Ohioans to
eliminate by statute and practice barriers of race, national
origin, religion, sex, sexual orientation, age, handicapped
condition, and economic status that prevent some individuals,
adults or juveniles, from exercising rights which are enjoyed
by others including liberties decreed in common law, the
Constitution, and statutes of the United States.
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Civil order

and obedience to the law: must be ensured without abridgement
of human and civil rights.

Individuals must be assured a

speedy and fair judicial process with free legal counsel for
those in need.

To be effective citizens, individuals must be

trained and aided in developing strategies and expertise that
will enable them to operate effectively in a democratic
society.
The Association supports the United States Supreme
Court decisions that guarantee reproductive freedom to all
women.

The Association urges all branches of federal, state,

and local governments to give high priority to complying with
these Supreme Court decisions and to making available all
methods of family planning to women unable to take advantage
of private facilities.
A-5

Effects of Medication
The Ohio Education Association supports full immediate

and continuing disclosure to the public concerning harmful or
questionable effects of all patented and prescribed medication,
A-8

Family Stability
The Ohio Education Association recognizes the impact of

families and other close personal relationships on the quality
of individual lives and upon society.
The Association therefore supports culturally sensitive
educational activities and programs designed to prepare people
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for the roles and responsibilities of family relationships,
particularly for parenting and. marriage.

The Association

further supports programs and activities which improve the
quality of current relationships among family members.
The Association urges that such programs and
activities include, but not be limited to, interpersonal
communications, problem solving, and related human relationship skills.
A-15

Nuclear Freeze
The Ohio Education Association believes that the people

of Ohio—in their concern for the survival of the planet and
humankind—are evolving toward greater and greater collective
consciousness and unity in their recognition that nuclear war
is the common enemy of all nations and peoples and is not survivable.
The Association calls for a halt to the arms race in
order to create a world without nuclear weapons.

As a critical

first step toward lessening the risk of nuclear war and reducing nuclear arsenals, the Association believes the citizens of
Ohio should support a freeze on the testing, development,
production, emplacement and deployment of nuclear weapons and
all systems designed to deliver nuclear weapons.
A-l6

Protection Prom Intoxicated Drivers
The Ohio Education Association believes that students
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and their families should he protected from death and injury
which result from the operation of motor vehicles by intoxicated drivers, that is, drivers under the influence of
alcohol, drugs, or other mind-altering substances.

To this

end, the Association urges its members and locals to:

A-19

a.

Support enactment and enforcement of effective
and equitable legislation regulating driving
while intoxicated

b.

Advocate appropriate educational experiences
for students regarding the effects of driving
while intoxicated

c.

Support recognized community and school groups
in their efforts to reduce death and injury
from accidents by intoxicated drivers.

Radiation and Chemical Pollution
The Ohio Education Association urges the establishment

and vigorous enforcement of stringent standards and safeguards
against radiation and chemical pollution.

All such standards

must include provisions for strict monitoring in the proximity
of school

facilities.

The Association further recommends that evacuation
procedures should be adopted by boards of education for schools
which could be affected by radiation and chemical pollution.
A-21

U.S. Constitutional Convention
The Ohio Education Association believes that the U<,S.

Constitution safeguards freedoms fundamental to our society.
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The-Association is opposed to the convening of a Constitutional Convention which opens the U.S. Constitution to the
possibility of total revision.

Therefore, the Association

opposes any action by the State of Ohio which supports such
a convention.

The Association urges that all proposed

changes to the U.S. Constitution be directed through the
Congressional proposal and state ratification process as has
been previously usedA-23

Urban Development
The Ohio Education Association believes educators must

be concerned about the quality of life in Ohio's large cities,
particularly as it relates to the educational potential of
children who reside there.

The OEA supports policies and

programs that tend to improve that quality of life through
proper land use, effective urban development, planned economic
growth, adequate mass transit, fair housing practices and patterns, optimum diet and physical care.
A-25

World Peace
The Ohio Education Association believes that the security

and well-being of our nation are enhanced by the pursuit of
peace.

The Association believes the most effective guarantees

of peace are a solid economy, a well-educated populace, and a
stable world community.
- 7-

The Association believes tfie methods of peace are
superior to the methods of war and, in this nuclear age, are
basic to the survival of civilization.
The Association urges that the nations of the world,
through cooperative talks, develop treaties and disarmament
agreements that reduce the danger of nuclear and conventional
wars and free resources for important domestic problems.
B-6

Code of Ethics
The Ohio Education Association reaffirms the responsi-

bility of all members of the education profession to become
knowledgeable about the Code of Ethics of the Education
Profession and the existing procedures for its enforcement and
to adhere to its principles.
B-22

The Educator as a Citizen

The Ohio Education Association believes that every
educator has the right and obligation to be an informed and
politically active citizen. It further believes that, as
private citizens, educators have the right to express their
personal viewpoints in public without fear of censorship or
intimidation. It supports voter education to alert new voters
to voting laws and procedures and key political issues.

It

urges local affiliates to seek written governing board policies
to guarantee educators their political rights, including
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registering and voting, participating in party organizations,
performing jury duty, discussing political issues publicly,
campaigning for candidates, contributing to campaigns of
candidates, lobbying, organizing political action groups, and
running for and serving in public office.

It also believes

that local government units should be prevented from restricting the right of teachers to run for any elective office.,
Provisions should be made to enable educators to serve in
public office without curtailment of annual increments, tenure,
retirement, or seniority rights, or to carry out jury duty
without personal financial loss.
Major decisions affecting schools and colleges are made
by elected officials or their appointees. Therefore, the
Association believes that it is the duty and responsibility of
educators to involve themselves in the selection, election,
and reelection of qualified, committed candidates who support
goals that will provide quality education.
C-ll

Environmental Education
The Ohio Education Association believes the nation's

priorities must include the protection of our environment.
It urges the development and improvement of federal legislation,
programs, and appropriations that provide education:
a. To understand the proper use, stewardship, and
preservation of a viable environment.
b. To promote an understanding of the necessity to
protect endangered, threatened, and rare species.
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c.

To reduce pollution significantly.

d. To promote an understanding by students and
the public of the effects of past, present,
and future population growth patterns on
world civilization and human survival,
e. To promote the establishment and management of
federal Wilderness Areas, Recreational Areas,
and Refuge Areas, in order to educate students
to the concept of the compatibility of humanity
and nature.
The Association urges its affiliates to support en\,._
vironmental programs in school systems for grades K through
adult.
The Association encourages local affiliates to establish procedures to assure that policies and practices
adopted by governing boards are consistent with environmental
concerns.
FINDINGS OF FACT

During the Umpire's visit, the following documentation and
data was submitted to assist in understanding the Association's
programs and activities:
1. The Association's legislative policies for 1983-84
which were passed at the fall 1982 Representative
Assembly
2. The Association's "Report of the 1984 Resolutions
Commission" accepted at the spring 1983 Representative Assembly
3.

The OEA Executive Director's Annual and Quarterly
Reports (December 1982, February, May and August
1983)

4. Audited financial statements at August 31, 1983
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5. Year-to-date actual Income and expenditures by
division for the fiscal year ended August 31,
1933
6.

Copies of OEA publications, including OHIO
SCHOOLS, news release, and Leadership Academy
work session on "political action is everybody's business".

7,.

Copies of local master agreements for those
1982-83 agency fee payers.

From the detailed divisional activity reports for
1982-83, from inquiries of the divisional directors; and
from the voluminous material submitted, I find the following
generally to constitute rebateable activities and expenditures
Political Activities - . partisan campaigning
. EPAC endorsements and fundraising
. Secretary of State election
reports and in-kind contributions to Celeste
. Account #571 - Governmental
Services, Activity "99" direct contributions to
political candidates and/or
organizations
OHIO SCHOOLS - Reports re: partisan political prowess
Legislative Reports - Those issues in support of
partisan political causes not germane to collective
bargaining
Representative Assemblies - Costs associated with
guest appearances from Glenn, Celeste, and Sherrod
Brown (i.e., rented press conference room, news
releases)
Academy - Legislative School - Topics devoted to "How
to Elect" topics
Activities Relating to 1983-84 Legislative Policies:
National Concerns - Actions requested of the NEA: The
NEA should continue to work for a bilateral nuclear
freeze.
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Activities Relating fo 19:83 Resolutions:
earlier reference al

Crefer to

The OEA's expenditures for the fiscal year 1982-83 were which,
are accounted for by the fifteen areas as follows:

Final Book

Legal Services
Membership

Professional Development
Research
UniServ
Governmental Services
Communications
Total program areas

$1,216,604
282,848
412,756
181,546
6,541,341
269,023
688,506
$9,592,624

Governance
Administration
General Counsel
Accounting
Custodial
Computer Services
Printing & Mailing
Division Overhead
Total administration
Total expenditures

Reclassify
Specialists

255,950
(707,835)
217,126
234,759
-0-

Adjusted

$ 1,216,604
282,848
412,756
437,496
5,833,506
486,149
923.265
$ 9,592,624
$

461,574
319,934
99,495
298,925
436,658
492,076
287,378

984,909
3,380.9W

$12,973,573

PROGRAM AREAS

A description of the above listed functions, programs, and area
expenditures, with my determination of the specific rebateable
amounts, are as follows:
LEGAL SERVICES

Legal Services is responsible for administering four programs
designed to provide OEA/NEA members with comprehensive legal
protection and to protect officers and staff from personal
- 12 -

financial liability, in the event of lawsuits resulting from
their authorized work: for the Association
1982-83
Expenditures
1.

The Kate Frank/DuShane Unified Legal
Services Program OJLSP) provides legal
assistance to members in challenging
adverse job actions. The program is
operated jointly with the NEA

$ 1,162,899

2. The Educators Employment Liability (EEL)
Program provides protection for members
from personal financial liability when
they are sued by parents and students as
a result of employment-related activities.

46,500

3.

The Association Professional Liability
CAPL) Program protects officers and staff
of the OEA and Its local affiliates in
suits brought against them as a result of
their authorized work for the Association

2,882

4.

The Attorney Referral Program (ARP)
provides low-cost legal assistance for
members' personal legal problems not
related to employment. OEA/NEA members
who seek the counsel of participating law
firms receive consultations at no charge
and additional services at fees that are
30$ below customary rates.

4,323

$ 1,216,604
Rebateable activities:
Division Director's time spent on advising
Governmental Services Division regarding
election laws and reports (2 days personnel
time; no direct expenditures)

•
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$

481

MEMBERSHIP

1982-83
Expenditure s
1. Designs and coordinates the regular
membership recruitment program.
Offers training to staff and members
in membership recruitment.
2.

$

Processes all enrollment forms,
maintains records of the transmittal
of all dues, fees, and assessments.
Submits monthly account statements to
all local affiliates and administers
all membership enrollment policies
and procedures.

255,256

26,873

——x
\.

cooperation with the Governmental Services
and Computer Services Divisions
$

282,848

$

719

Rebateable activities:
Supervising Secretary's time spent on
processing EPAC contributions (one hour
per week for 52 weeks; no direct expenditures)
PROFESSIONAL DEVELOPMENT
1982-83
Expenditures

Membership Functions: Processes all enrollment forms, maintains records of the transmittal of all dues, fees, and assessments.
Submits monthly account statements to all
local affiliates and administers all membership enrollment policies and procedures,
Governance Functions: Maintains records and
oversees procedures relative to the election
of delegates to state/national Representative
Assemblies, the nomination of candidates for
state organizational offices, and the maintenance of local and special interest affiliations. Provides liaison role to most standing
Commissions, Committees, and the various
Divisions of Membership»

$

68,307

195,855

Processes co

1982-83
Expenditures
Training Functions; Coordinates the Annual
Leadership Academy, conducts instructional
seminars, offers training and in-service activities in such, areas as maintaining classroom
discipline, stress management, developing human
relation skills, and leadership. Prepares
groups of members to serve on special committees
formed outside the Association and to conduct
evaluations of colleges of education. Orients
other staff to Division programs and related
timely topics.

81,331

Consultant and Monitoring Functions; Monitors
activities of appropriate state and federal
agencies. Reviews general research in areas
related to Division activities. Develops resource materials and position papers and conducts projects on various subjects such as
merit pay, competency testing, education excellence, certification, teacher preparation and
in-service. Maintains up-to-date awareness of
special regulations such as State Minimum
Standards, teacher certification, handicapped
requirements, and desegregation. Maintains
limited library and resource files relative to
Association adopted resolutions, legislative
positions and other official positions,

67,263

•»••••' 412,756
Rebateable activities:
Training Functions: Staff time relating to
working with "People for the American Way"
and Radical Right issues including reading
time (Censorship & Academic Freedom);

direct expenditures o f $

5

Consultant & Monitoring Functions:

0

.

$

1,378

Staff

time relating to reviewing materials and
training in the following areas: unilateral

nuclear freeze and neo-nazism. Staff time
includes any presentations made. Direct
expense for film rental of $600.

2,3^2
$
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3,720

RESEARCH
PURPOSES:

To provide general economic and negotiations research.
To provide financial and negotiations analysis.
To compile and synthesize statistical data on Ohio
school districts and provide this data to OEA staff.
To provide assistance in contract impasse resolution.

To maintain liaison functions with appropriate state
and local agencies.
To assist in the legislative process as it impacts
on school funding.
To develop and provide training programs consistent
with statewide collective bargaining goals for OEA
staff and local leaders relative to school district
financial analysis, cost-of-living analysis, salary
schedule construction, etc.
To maintain and administer the Association's statewide research and data information program.
1982-83
Expenditures
REGULAR ACTIVITIES TO IMPLEMENT PURPOSES:
GENERAL FUND ANALYSIS

Description; Provides the local association
with tables showing revenues and expenditures
over a series of years including either the
current appropriation or next budget year of
the district; and a detailed analysis of the
data with particular emphasis on validation
of revenue estimates and unusual or unexplained expenditure patterns.

$

218,748

SALARY SIMULATOR

Description: Complete analysis of current or
proposed salary schedule detailing in separate

- 16 -

21,875

1982-83
Expenditures
tables the dollar schedule; index schedule;
training and experience grid; cost of
schedule at each, step, and for each, training
level, including total cost and cost of retirement, and index factors providing cost
to increase the base by $1.00; percent of
teachers by salary range and new average
salary; cumulative earning power of the
schedule; and four tables showing vertical
and horizontal increment patterns.
INCREMENT COST ANALYSTS

Description: Analyzes the cost of increments
on a given salary schedule over a period of
years (maximum four years). The printout shows
total cost, total index, average cost and total
staff for each year, with the increase over the
previous year for each of the last three years.
It also lists the salary schedule, index schedule and training and experience grids for each
year.

4,375

MULTI-SCHEDULE COST ANALYSIS

Description: This program analyzes the cost of
multi-phase salary schedules (maximum of three
years plus current schedule). The printout
shows total cost, total index and average cost

4,375

for the current schedule and each year of the

phase-in, as well as the annual increased cost
for each year of the phase-in.
COMPARATIVE DATA PACKAGE
SALARY AND BASIC DATA OF SELECTED SCHOOL DISTRICTS

Description: A table comparing the school district
with any set of other districts on seventeen variables. Districts in the set are listed on the basis
of high to low ranging on any one or pair of variables. Variables cover information on salaries,
fringe benefits, contract, size of district, valuation, and tax rates. For pertinent data, "rank" of
the district in the list is provided.
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13,125

1982-83
Expenditures
DATA PROFILE FOR THE SCHOOL DISTRICT
Description; Gives a graphic representation
comparing your school district with any set
of other districts on ten variables. Variables include salary schedule information,
valuation, local revenues and tax rate information. Data for the profile is displayed
using decile values for each variable.

13,125

SALARY COMPARISONS
Description; Compares improvement in salary
levels for the district and a set of others.
Salary improvements cover 19&7 through the
current year. Comparisons are on districts
of comparable size and districts of comparable
wealth. Figures are provided for the requested district showing needed current salary
levels to have kept pace with improved salaries of the other districts.

13,125

CONSUMER PRICE INDEX AND' TEACHERS' SALARY SCHEDULE
Description; A table showing influence of the
'cost-of-living' on scheduled salaries for the
school district. Effect of 'cost-of-living1 is
given in constant dollars for each year from
1967-68 to current. Point cf highest purchasing
power is given, and the salary levels required
to maintain highest purchasing power achieved for
theprevious September and July. A profile comparing the percent of increase of the CPI with
the percents of increase of the BA minimum and
the MA maximum is included. A second printout
is now available which compares the anticipated
earning power that a teacher would have had on
the 1973-7^ salary schedule with his current
earning power and states the current annual loss.

21,875

NEGOTIATIONS SURVEY
Description: Designed to obtain membership concerns on a wide range of issues properly within
the scope of negotiations, this piece is to be
used with total membership of the local association. Items in the survey assess attitudes
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21,875

1982-83
Experidit ure s
concerning prior negotiations; communications
during negotiations; and In preparation for
current negotiations, Items: Include Issues
on salary, fringe Benefits, policies that affect working conditions, profesrsional development and participatory management.
SIMULATION OF SCHOOL FUNDING' AND' STATE TAX
PROPOSALS

Description: Division maintains data base
necessary to analyze the effects of funding
and tax proposals on a school district and
statewide basis.

43,750

REPORTS

Description;

Statewide Information on

61,248

salaries, fringe benefits, staffing of

school districts, state and local funding
levels. Provide OEA staff on a regular
basis.

;$:

437,496

Rebateable activities:
None

-0UNISERV

Administer UniServ delivery program, which
provides bargaining, contract administration and grievance handling

$

5,562,106

Organize and/or secure exclusive representation in primary, secondary and higher education locals; assist locals to overcome
challenges to representation rights

135,700

Provide field support for assistance to
locals in organizing and training members
in EPAC fundraislng, congressional contact teams, grassroots lobbying and assisting PAC consultants.

135,700

'
$

- 19 -

5,833,506

1982-83
Expenditures

Rabateakle activltles:
Staff time relating to providing support
for EPAC fundraising & grassroots lobbying
(5 days for each, consultant (total of 59
consultants) relates to partisan political
activities).
fr

• :

6T,85Q

GOVERNMENTAL SERVICES
The Governmental Services costs are broken down into five categories:

the Educators Political Action Committee; training;

lobbying, publications and coalitions.

During the 1982-83

membership year, the activities of Governmental Services were
more in support of educational legislation and related political activities than in support of partisan political causes
or candidates.

Hence the phrase "political activity" means

both permitted legislative lobbying and educational work not
within the activity or support proscribed by Abood; or partisan political support which is so proscribed. The amounts
expended for the latter are set forth among the items deemed
"rebateable".
1982-83
Expenditures
EPAC
All costs of operating, administering, and the
fund drive of the Educators Political Action
Committee. This includes costs of the State
council, statewide meetings and a small operational budget for each district committee.
- 20 -

$

15^,670

EFAC 'State Council — covers expenses of the
meetings of tire Council and the members of
the Council while performing properly authorized duties1.
EPAC Local Committees - provides $100 per
local EPAC committeeCHouse, Senate, and
Congressional Districts) for operating
expenses' of the local committee reimbursed
on vouchers' approved by the political action
consultants.
EPAC' printing and mailing - provides funds
at the state level and to the political
action consultants for materials relating
to the operation of EPAC.
EPAC bookkeeping and miscellaneous - covers
such costs' in the central office.
EPAC fundraising materials - covers cost of
producing the materials needed for securing
contributions' to EPAC.
EPAC fund drive - provides for use by the
political action consultants in promoting
EPAC fundraising.
EPAC member mailings - provides funds to
local EPAC committees for internal membership
mailings promoting EPAC endorsements made by
those committees to be apportioned to regions
on the basis of the number of endorsements
(weighted by targeted races) in each region.
EFAC organiz at ion training - funds activities
at the state and regional levels for developing an understanding of the EPAC organization
and the purposes of EPAC.
Printing & mailing - provides central office and political
action consultants with funds for general Governmental Services
materials'.
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1982-83
Expenditures
Training
Training of members for EPAC, legislative
lobbying, and campaigning and political
school at the Academy.
.

$

60,144

$

239,338

PEA' academy - provides funds to the
central office for the political
school at the OEA academy. (Rebateable: One-half day out of two
and one-half days was spent on EPAC
fundraising & "How to Elect" topics.
Campaign training - provides funds
for regional use in training EPAC
and other association committees in
running a political or issue campaign.
Legisla'tive t raining — provides funds
for regional use in training members
to lobby effectively and for informing
them of legislative matters.

Lobbying
Direct lobbying and related expenses, other
than staff costs.
Costs of OEA offices, committee members, and
other members who are asked to appear as witnesses or observers on specific bills before
given committees in the legislature or at
floor sessions on key bills. Also, any program of bringing groups of teachers to Columbus
for legislative orientation and action.
Costs of requested activities of members
locally in lobbying support.
Purchase of tickets to various events in order
to have OEA representatives, both staff and
members, present.
Legislative lobbying - provides funds to
the central office and the regions for Involving local leaders and others in supporting the OEA legislative program through
local and state lobbying activities.
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Member participation — provides funds
to the regions to promote involvement
of members locally and at the state
level, primarily through visitation
and observation, support and understanding of the legislative and
political program.
Legislative affairs - provides funds
to the central office to enable state
and local leaders and staff to participate in events involving legislators
and political parties.
1982-83
Expenditures

Publications
Legislative Report - funds up to thirty
OEA Legislative Reports during 1982-83.
Includes printing and mailing costs,

$

30,064

E'PAC newsletter - provides funds to
political action consultant for producing newsletters for distribution
to EPAC committees.
Gongwer Report - pays for subscription to
Gongwer Report which provides daily legislative and political information.
Coalitions
Coalitions - provides funds to state
and regions for promoting and implementing
various types of coalitions.

1,933

$

- 23 -

486,149

1982-83
Expenditures
Rebateable Activities: For Partisan
Political Activities and Support of
Political Candidates1: Summary of Costs
Staff
Time

Other
Costs

Total

EPAC -

Operation State Council,
Local Committees, Printing & Mailing

16,255

16,255

1,902

4,981

6,883

1,902

26,881
4S,117

26,881
50,019

90

3,720
147
465

3,720
237
465

90

4,332

4,422

Congressional Contact
Team, Legislative Lobbying, Member Participation,
& Legislative Affairs
28,087

42,019

70,106

144

942

1,086

30,223

95,410

Pundraising - Materials
& Fund Drive
Member Mailings
II. Training EPAC organization
Academy School
Campaigning
Legislative
III. Lobbying -

IV. Publications Legislative Report (one
out of twelve issues)
V.

Coalitions
125.

Properly excluded are expenditures of this Department related
to legislation and governmental activities involved in OEA programs and policies, which are not partisan political activity
or support of political candidates within the meaning of Abood.
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COMMUNICATIONS

The. Communications Division activities are divided into
eight broad categories as defined below:
1982-83
Expenditures
Internal Communlcations

$

Produce a magazine for all members
each month during the school year,
with a special issue for membership
recruitment and membership information programs.
Write, edit and produce a monthly
newsletter for local leaders.
Take photographs for promotional and
publication needs.
Cover meetings of the Association
that merit attention in statewide
publications.
Assist in writing legislative report to association leaders and
building representatives.
Prepare posters at periodic points
in the school year for bulletin
board use.
Write, photograph and produce
stories for OEA magazine on local
instructional activities and teacher
innovative projects.
Design and prepare stationery, newsletter mastheads, notepaper, and
business cards for officers, Executive
Committee, staff and UniServ offices.
Provide twice weekly clipping service for
Executive Committee and staff.
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433,935

1982-83
Expenditures
Transmit messages: from National
Education Association through OEA
publications, clipping service,
memos, newsletters, and membership
promotion vehicles.
Provide assistance in dissemination
of National Education Association
legislative activities.
Provide summaries of legislative
goals and achievements for internal
communication vehicles.
Produce NEA Directors newsletter as
distributed to local presidents.
Coordinate production of twice-ayear OEA Representative Assembly
delegate handbooks and related
materials.
Coordinate production of annual
continuing OEA materials, such as
OEA Roster.
Prepare draft of letters for OEA
communication to leaders.
Membership Promotion

101,560

Develop, coordinate and distribute
membership recruitment material,
including items for potential members and targeted groups.
Prepare staff information for local
recruitment campaigns.
Design and produce materials for recruitment campaigns waged by building
representatives.
Assist in production of resource materials for Membership Action Teams.
Record trends in ordering of recruitment materials to determine popularity
of items being printed.
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1982-83
Expenditures
Assist statewide committee in price
estimates and planning for new areas
of activity in preparation of recruitment materials.
Assist in preparation and production
of membership promotion awards and
incentive programs.
Advise NEA on membership recruitment
program needs.
Local Communications Assistance
\e pre-packaged PR kits that can
be used for local implementation of
community and employee activities.
Serve as public relations consultants
in crisis situations, such as development of community activities, assistance
in dealing with the news media, advice
on materials, etc.
Serve as consultant to local leadership
on news media activities.
Provide assistance in representation
election campaigns for bargaining rights.
Help develop local activities relating
to bargaining surveys, preparation for
bargaining, news media responses to
critical issues, negotiation highlight
reports, packaging of ratified agreements, etc.
Serve as an on-the-scene advisor to
local associations in planning and carrying out specific communication projects
such as: "Back to School" programs,
senior citizen programs, student academic
achievement projects, fund raising drives
for scholarships, community newsletters,
materials for booths at community events,
and public service announcements.
Prepare technical segments of radio public
service programs sponsored by local associations .
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249,280

1982-83
Exp ehdit ure s
. • Promote "American Education Week"
each. year.
Design, print and distribute materials to local associations on external public relations, such, as: success
cards, open house items, student tips,
parent suggestions on homework, summer
learning recommendations, etc. to promote local organizational visibility.
Work with local affiliates in awarding
news media recognition plaques.
Provide assistance in impasse resolutions including planning for special
events, program development, flyer
preparation, community strategies, and
media events.
Assist in development of on-going programs for local associations in membership recruitment, leadership improvement, grievance information, inservice
planning, image building, communications within school buildings, and
employee orientation programs.
Maintain resource books on community
structures and news media personnel.
Maintain idea file on public relations
projects.
Training

46,163
Plan and staff an annual summer training
program for communications specialists.
Assist in program formulation of training
for presidents.
Design and develop specific communications
training packages that can be implemented
within local associations, UniServ units,
county groups, districts and regions
Assist in Membership Action Team assignments
to increase local skills in recruitment of
members.
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1982-83
Expenditures
Serve as consultants to others who
are planning training programs.
Serve as speaker and presenter at
district meetings, UniServ council
gatherings, local association meetings and other association functions.
Assist other state associations in
training on a "shared staff" program.
Material Development

18,465

Prepare informational materials related to Association programs, such
as: instructional advocacy, minimum
standards, utilization of fringe
benefits, retirement changes, etc.
Prepare announcements and program
agenda materials for workshops and
conferences scheduled by other
Divisions, Commissions, and leadership groups.
Advise others on format of publications.
Coordinate extensive art and special
materials files.
Develop covers for presentations and
workshops.
Package information into kits for
training or presentations before groups.
News Media

36,930

Develop and issue news releases on OEA
pronouncements, meetings, statistical
reports, reaction to legislative developments, governance decisions, and OEA appearances before agencies.
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1982-83
Expenditures
Maintain work-ing relationship with
education writers, editorial writers,
news directors' of Broadcast outlets,
State House legislative correspondents, etc.
Maintain listing of news media addresses of weekly papers, daily
papers., radio stations-, and television stations.
Relate OEA policy statements to news
media inquiries, set up news media
interviews for officers, schedule
news conferences, etc.
Disseminate news releases through
wire services and direct mail.
Respond to phone inquiries from news
media.
Scan newspapers and magazines for pertinent news stories and features.
Maintain biographical information file.
Develop regional news media lists.
Set up editorial board meetings of news
media managers and OEA personnel.
Political and Legislative Action
Assist in development of OEA Educators
Political Action Committee endorsement
information for members.
Assist in development and production of
OEA Educators Political Action Committee
fund raising materials.
Assist in scheduling leadership training
on legislative and political action.
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9,232

1982-83
Expenditures
Miscellaneous

27,700

Administer details of annual scholarship program to a member pursuing
higher education.
Handle preparation of awards, plaques,
certificates for various internal and
external activities.
Design letterheads and newsletter
mastheads for various groups with
the Association.

\

Assist other NEA state

idea sharing, program development, and
public relations projects.
Implement the annual "Cameras in the
Curriculum" award program
Work with business officials, labor
representatives and governmental
agency personnel on programs and
areas of mutual concern.
Advise state officers and other staff
on public relations activities and
internal communication channels.
Design and produce specialized business forms for internal use.
Solicit advertising for OEA membership publications.
Represent Association at statewide
functions of government, coalitions,
and conferences.
Maintain audio-visual equipment.
Provide audio taping of Representative
Assemblies.
$
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923,265

1982-83
Expenditures
Rebateable Activities
Activities surrounding Senator John Glenn's

visit to the Pall Representative Assembly
including news release, room rental at Vets
Memorial, & planning for trip
$

441

Preparation of EPAC fund-raising materials,
training segment for 1983 Presidents School
at Ashland College, news release on EPAC
endorsements, & partisan Legislative Report

stories

5,671

Writing, layout & printing of OHIO SCHOOLS
& OUTLOOK dealing with partisan political
or ideological causes (OHIO SCHOOLS = 354.5
column inches rebateable out of 10,4l6;
OUTLOOK = 3 0 column inches rebateable out
of 408)
$

15,189
21,301

$

80,636

ADMINISTRATION AREAS
Governance

The President shall in accordance with the
Bylaws:
Represent the Association as
spokesperson on matters of policy
or, at his/her discretion, assign
responsibility for such representation.

Cause to be prepared the agenda for
the governing bodies of the Association and the program for any Representative Assembly of the Association.
Appoint all chairpersons and members
of the subcommittees of the Executive
Committee, with the approval of the
Executive Committee.
Appoint ad hoc committees, with the
approval of the Executive Committee.
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1982-83
Expenditures

Serve as chairperson of the
Reapportionment Committee.
Serve as member ex officio
without vote on all commissions
and committees.
Review Association policies and
recommend priorities to be considered by the Executive Committee.
Meet at.least monthly with the
Executive Committee or at such
times as determined by the Executive Committee.
Preside over sessions of the
Executive Committee and the Representative Assembly and shall vote
in case of a tie vote.
The President shall meet at least
twice annually with the Ohio
Council of Departments and Associate
organizations.
The Vice-President shall:

14,175

Act for the President when the
President is unable to perform
the duties of that office.
Serve as chairperson of the
Legislative Commission.
Perform the duties as stipulated
herein and as designated by the
President.
Have the right to vote on all items
of business transacted by the
Executive Committee.
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1982-83
Expenditures
The Secretary-Treasurer

shall:

$

Serve as secretary to the
Representative Assembly and
Executive Committee and be responsible for preparing records
of all official meetings and
distributing the minutes of all
such meetings.
Be the official secretary and
NEA delegate, if eligible, of
the Ohio delegation at the NEA
Representative Assembly.
Keep the official seal of the
Association.
Notify local affiliates and other
qualified organizations of the
number of Representative Assembly
delegates to which they are entitled.
Issue temporary delegate credentials to each delegate and
alternate.
Preserve the credentials of the
delegates, all minutes, and other
records pertaining to the election
of officers and the transaction of
business at Representative Assemblies.
Prepare and administer the budget
authorized by the governing bodies
of the Association.
Receive all funds and be responsible
for their safekeeping and accounting.
Perform other duties as stipulated
by the Constitution, Bylaws and by
the President.
f
Serve as chairperson of the Program
and Budget Committee.
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5,685

1982-83
Expenditures
Prepare an annual report of the
General Fund, including income
and expenditures for the fiscal
year.
Have the right to vote on all
items of business transacted by
the Executive Committee.
Have the right of access to any
and all financial information
and documents of-the Ohio Education Association and its subsidiary corporations and trusts.
The Immediate Past President shall:

$

6IS

Perform, the duties as stipulated
herein.
Have the right to vote on all
items of business transacted by
the Executive Committee,
Serve as chairperson of the
Nominating Committee.
The Executive Committee:

77,858

Shall implement policies established by the Representative
Assembly.
Shall determine the time and place
of the Representative Assembly
meetings.
Shall provide the ethnic-minority
representation on all committees
over which it has direct control.
May charter affiliates to meet such
needs of the membership as are in
accord with the objectives of the
Association.
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1982-83
Expenditures
Shall receive all reports of the
Executive Director and of commissions and shall transmit with its
recommendations such reports as
may be appropriate to the Representative Assembly.
Shall enter into contracts with
local affiliates for dues transmittal as provided herein.
Shall establish guidelines for the
accountability of Executive Committee
members.
Shall establish District boundaries
as provided herein.
Shall provide for the election of
state delegates to the NEA Representative Assemblyo
May consider expulsion of a member
as a result of:
(1) Flagrant or continued violation of recognized
professional standards,
including the provisions of
the Code of Ethics of the
Education Profession.
(2) Personal advocacy of, or
membership in, an organization which advocates changing
the form of government of the
United States by unconstitutional means.
C3)

Conviction of a felony.
Actively engaging, or actively
supporting activities directed
against the constitutional purposes of the Association, to
bring about changes in the
Association by means other than
those that are consistent with
the OEA Constitution0
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1982-83
Expenditures
Unit members shall be voting members
of their District Executive Committee„
Unit members shall meet regularly with
their local councils.
Shall hear challenges to election of
OEA officers and OEA delegates filed
by a member and set aside any election found not to have been conducted
pursuant to this Constitution and Bylaws .
The Appeals Board shall have appellate jurisdiction in cases arising under this Constitution, the Bylaws, the Standing Rules of the
Representative Assembly and the Code of Ethics
of the Education Profession, except that the
Appeals Board shall have original jurisdiction
in recall hearings against any officer of the
Association.
The Appeals Board may:
Interpret all documents under their
jurisdiction;
Censure, suspend or expel any member
or affiliate for just cause;

Vacate censure;
Reinstate a suspended or expelled
member or affiliate;
Act in original jurisdiction in recall
proceedings against officers or members
of the Executive Committee.
Act on charges brought against the
Executive Committee for exceeding the
powers granted.
Set aside any election of OEA officers
or OEA delegates found not to have been
conducted pursuant to this Constitution
and Bylaws.
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1,255

1982-83
Expehdit ure s
In order to facilitate the objectives of
the Association, Commissions and Committees
shall be established.
Human Relations Commission
1.

Study, evaluate and recommend
programs and/or activities to
the OEA Executive Committee designed to promote and understanding of human behavior, interaction,
and cooperation.

2.

Recommend programs and/or activities to the OEA Executive Committee that focus on interpersonal
relationships, cultural differences,
and- the specific concerns of women
and ethnic minorities rather than
upon instructional issues.

3.

Recommend conferences to the OEA
Executive Committee dealing with
Commission approved programs and
activities for college credit.

Teacher Education & Professional Standards
Commission

8,265

4,516

1.

In order to promote improved standards
in teacher education, the Commission
will become involved to the greatest
extent possible in State Department of
Education, National Council for Accreditation of Teacher Education, and
North Central Association of Colleges
and Schools evaluations of teacher
training institutions in Ohio.

2.

The Commission will monitor the actions
of the Ohio Teacher Education and Certification Advisory Council.

3.

The Commission will monitor the implementation of and make recommendations
to the OEA Executive Committee for the
improvement of Standards for Colleges
or Universities Preparing Teachers.
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4.

The Commission will monitor the
application of Teacher Certification Standards and actively
participate in their revision.

5.

The Commission will monitor the
application and implementation
of the State Minimum Standards
for Elementary and Secondary
Schools and make recommendations
to the OEA Executive Committee
for changes.

6.

As the budget permits, the Commission will train a selected
Cadre of UTP members to monitor
teacher education programs and
standards.

Professional Rights Responsibilities
Commission
1.

To examine and monitor the impact
of special interests—particularly
the political, economic and religious interests of the ultraright and other extremists group—
on the public school curriculum in
Ohio.

2.

To examine and monitor the motives
and strategies of groups seeking
to exploit the public schools and
the teaching profession in Ohio.

3.

To recommend to the OEA Executive
Committee ways that the Association
can assist local affiliates to sustain the integrity of public education and defend members' freedom to
teach and student's right to learn.

4.

To examine, identify, and promote
effective methods used by local
affiliates to handle external and
internal complaints against members
of the education profession and to
assist members in defending their
rights.
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5.

To explore and speak to the
area of the responsibilities
of individual educators, the
education profession, and the
Association to promote excellence in staff and programs
and to make recommendations
to the Association for responding adequately to recent
accusations of declining quality
as justification for such movements as Teacher Competency
Testing.

6.

To implement the Code of Ethics
as appropriate.

Instruction & Professional Development
Commission
1.

In order to promote the improvement
of instruction in Ohio schools, the
Commission will conduct professional
development, statewide seminars designed to emphasize excellence in
instruction.

2.

Promote and implement techniques of
inservice education through publications and/or seminars.

3.

Work cooperatively with other elements
of the Association in the improvement
of instruction.

4.

Recommend for Executive Committee approval seminars design and content.

5.

Work cooperatively with the TEPS Commission on improved preservice education.

6.

Develop publications for utilization
by the general membership in the area
of instruction.

7,139

1982-83
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Commission on Organizational Development
1.

Recommend to the OEA Executive
Committee those organizational
activities that need to be covered
in training programs for local
leaders. Such recommendation should
be made on an annual basis preferably
at the May Executive Committee meeting.

2.

Plan and oversee programs for the
annual leadership Conference (Academy)
designed to develop general leadership
skills.

3•

Plan and oversee programs which will
provide opportunities to new and inexperienced local leaders to become
exposed to state level operations
through the L.E.A.D. Conference and
the New Leadership portion of the
Academy.

4.

Develop reference publications which
relate specifically to carrying out
COD programs.

Legislative Commission

8,011

6,662

1. Working with the Resolutions Commission,
seek to define the Legislative Program
to eliminate any overlapping or duplication.
G.

LEGISLATIVE PROGRAM IMPLEMENTATION POLICY

If conflicts or ambiguities are found to
exist between other policies of the OEA and
those adopted by the OEA Representative Assembly specifically for legislative policy,
the OEA Representative Assembly position
adopted as legislative policy shall hold
precedence for legislative purposes.

1982-83
Expenditures
2. Examine the NEA Legislative Agenda
and where appropriate, make certain
the state and national programs are
in agreement and that OEA positions
are current.
3.

Facilitate the operation of District
Legislative Committees so that concerns of District members are refined
at the District Level before proceeding to the state level.

4.

Give serious and positive consideration to the request of the Division
of Retired Teachers to edit the
statement of the OEA Legislative
Priority Public Education Funding to
include retirees.

5.

Be alert to any legislative attempts
to infringe upon protection of members' retirement rights and benefits.

6.

Give consideration to OEA legislative
position to mandate inclusion in
course curriculum at the secondary
level that would teach the history,
financing and benefits of public
school education.

Resolutions Commission
Develop the OEA Resolutions and Platform
for recommendations to the Spring session
of the Representative Assembly. Resolutions proposed by members shall be reviewed
by this Commission, which may reject them
or refer them to the Representative Assembly
for action.

5»624

Convention Planning Committee
Arranges and plans the Fall and Spring
Representative Assemblies each year.

8,241

OEA Representative Assemblies
Cost of facilities, parking, parliamentarian & tellers for the Fall & Spring
Representative Assemblies.

29,043

1982-83
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Professional Development Programs
Cost of conferences & seminars and
speakers which is 100$ absorbed by
each conference's registration fees.

85,941

Other Ad Hoc & Subcommittee Expenses

25,331

Division of Classroom Teachers
Responsible for devising and implementing instructional programs to enhance
the professional ability of its members.
Such programs shall not duplicate those
being scheduled by other OEA Committees
and Commissions, but may complement them.,

5,324

Division of School Administrators
Provide a structure for the participation
of its members within the framework of
OEA, identify and serve the needs and concerns of its members, and encourage cooperation and communication among all
segments of the education profession in
Ohio.

5,873

Division of Higher Education
Shall be responsible for devising and
implementing instructional programs to
enhance the professional ability of its
members, shall advocate the interests
of its members within the OEA, and recommend members to be appointed to Commissions
and Committees.

4,174

Division of Teacher Education Students
(SNEA-Ohio)
Provide a structure for the participation
of teacher education students within the
Association, identify the needs and concerns of its members, and devise and implement programs to enhance the professional abilities of its members,,

7,371

Division of Retired Teachers
6,746
Provide a structure for the participation
of the retired members, identify the needs
and concerns of those members, and devise
and implement programs through the Association to enhance the status of these members.
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NEA Delegate & Convention Expense

52,025

Partial reimbursement to state
delegates to send them to the annual
NEA Convention held in July. Hotel
charges- for caucus rooms & meals,
badges & supplies are also included.
Telephone and payroll tax expense for
officers

7,068

$

461,574

$

806

Rebateable Activities:
President - time spent attending candidate
fundraisers, state EPAC Council, and lobbying
(1% of total expenses)
Vice-President - time spent attending
candidate fundraisers, legislative commission,
and lobbying (.5$ of total expenses)

71

Legislative Commission - allocation of costs -

one out of 64 policies (bilateral nuclear
freeze) determined to be rebateable or 1.6%

104

Resolutions Commission - allocation of costs twelve out of 104 resolutions determined to be
rebateable or 12%

675

Governance rebateable activities

$^

1,656

$

20,000

Administration
The Executive Director serves as chief
administrative officer and general manager of
the Association's staff and program. Below
is a summary of activities by major function:
PERSONNEL
Employs all staff

Conducts interview for Management and
Professional Staff positions
Reviews employment and Affirmative
Action reports for Associate staff
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Immediately supervises the work of
Management Staff
Meets with. Professional Staff Union
periodically
Meets with Associate Staff Union
periodically
Conducts Level II Professional and
Associate Staff grievances
Participates in arbitrations of staff
union grievancesMeets with outside attorney relative to
staff union grievances
Terminates employees
Establishes staff organizational chart
Assigns immediate supervisors for staff
Bargains contracts with Professional and
Associate staff unions
FINANCIAL MATTERS
Assists in preparation of proposed
budget

$

Recommends proposed budget to Program
and Budget Committee, Executive Committee and ultimately to the R.A.

Monitors Association budget throughout
the year
Reviews Management Staff vouchers
Approves disbursements from Administrative
Division accounts
Approves disbursements from Ohio Teachers
Crisis assistance Fund
Approves disbursements from Ohio Retired
Teacher Foundation and serves as Treasurer
of ORTF
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Secures financial agreements with the
National Education Association
MAKES REPORTS, RECOMMENDATIONS OR SERVES AS
CONSULTANT TO:

$

40,000

NEA Convention Delegation from Ohio
OEA Representative Assembly
OEA Executive Committee
Program and Budget Committee
Personnel-UniServ Subcommittee
Constitution-Bylaws Subcommittee
Legal Services Subcommittee
Membership/Awards/Affiliations
Subcommittee
President's Cabinet
OEA President
OEA Secretary-Treasurer
OEA District Presidents
.

OEA State EPAC Council
OEA EPAC Convention

ASSOCIATION PROGRAMS, POLICIES AND PROCEDURES
IMPLEMENTATION
School Support Personnel
EPAC Pundraising
Association Services Delivery Plan
Statewide Sanctions
Collective Bargaining Law
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Master Calendar
OEA Roster
OEA Executive Committee agenda
and minutes
Legal Services Program Appeals
Dues Transmittal Agreements
Local Associations recommended
for Half Dues
REPRESENTS OEA OR WORKS WITH FOLLOWING GROUPS:
Education Coalition
State Department of Education
Governor of Ohio
State Legislature
Secretary of State's Office
State Democratic Party
State Teachers Retirement System
OEA District Associations
OEA Local Associations
.

OEA Auditors

.

OASIS Trust
National Education Association
Other State Associations

.

NEA Mid-Atlantic Region
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$
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The Director of Human Resources is responsible
for the following activities:
CONTRACT MANAGEMENT (PSU AND CSO CONTRACTS)

24,000

Finalization, printing, distribution
Interpretation of various actions
Working with the Association's
grievance s

\e of grievance files arid
appropriate documents
PERSONNEL ADMINISTRATION

18,000

Issuance of new employee packets
(contracts, forms, etc.)
Announcement and posting of vacancies
(individual letters, newspaper announcements, scheduling of testing, etc.)
Maintenance of personnel files
Issuance of association evaluation forms
and reminders
Issuance of employee changes to accounting
offices (hirings, promotions, reclassifications, resignations, employee numbers, name,
marital status, etc.
Verification of employment information
Unemployment compensation claims, workers
compensation claims, etc.
INSURANCE ADMINISTRATION

16,800

Work with and process reimbursement claims
for employees with the following insurance
carriers: Connecticut General Life Insurance; Delta Dental; Mutual Benefit (Life,
AD&D, Survivor); Vision Service; Trinity
Insurance Company
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BUILDING MANAGEMENT

Supervision of building custodial
staff
Coordination of service contracts:
Limbach Company (heating and air
conditioning contracts and heavy
boiler equipment); City Building
Services, Inc. (cleaning contracts
for main building and print shop)„
Otis Elevator Company (inspections
and repairs); Harris and Tinsley
Company (trash removal); Burns Security
System; snow removal; and Sanese Catering (vending machines)
Coordination of switchboard assignment
Contact with Ohio Bell Telephone
Company (contract, changes, new
instruments, etc.)
Attempts to secure temporary secretaries
as needed
Building leasing at OEA Headquarters
(coordinating repairs, renovations,
maintenance problems)
(a) County Savings and Loan Co. — 1st
and 7th floors
(b) Paul Falco and Associates — 2nd floor
(c) Cloppert, Portman & Sauter Attorneys
at law — 3rd Floor
Signing of all leasing contracts for
UniServ offices
Youngstown property supervision of maintenance and repairs
.

Staff parking assignments (rear of OEA
Headquarters Building and the Oak Street
lot)

18,000

1982-83
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AUTOMOBILE LEASING

12,000

Coordination of staff leasing arrangements and buy-outs with Len
Immke Circle Leasing, INc.
Accident claim report processing
and payments from Trinity Insurance
to individual staff persons
Assist in coordination of staff car
repairs and the securing of swing
or rental cars
Coordination of the issuance of auto
license plates
LIAISON TO ACCOUNTING OFFICE AND APPROVAL OF

12,000

Associate staff overtime
Capital purchases
Requests for mailing labels
Signature of all Association checks in
excess of $2,500
COORDINATION OF ASSOCIATION REPRESENTATIVE
ASSEMBLIES (DECEMBER & MAY)
Arrangements for physical facilities
and equipment (Veterans Memorial
Auditorium and George E. Fern Company
contracts)
Coordination and development of OEA
delegate materials
Coordination of assigned staff to work
the assemblies
Development of the Association's Resolutions Report
Assistance to the NEA Relations Committee
in their development of materials for the
NEA Convention
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LIAISON TO CONTENTION PLANNING COMMITTEE AND

RESOLUTIONS COMMISSION

4,800

The planning and preparation of the groups
four scheduled meetings for the year
(housing, materials, information, etc.)
ASSOCIATION AFFIRMATIVE ACTION OFFICER

9,600

Agenda planning and attendance at the
scheduled quarterly Affirmative Action
Advisory Council meetings
Development of the Association's Quarterly
Workforce Analysis Report
Provider of Association's affirmative
action information
SPECIAL PROJECTS

Assists the Association with special
projects, such as: Association Planning
Conference held at Ashland College in
June of 1983; Executive Committee Retreat

scheduled for October 1983 at Burr Oak;
and other activities as assigned
$

319,93**

Executive Director & Staff — time spent on EPAC
related activities and attending political fundraisers
$

920

Director of Human Resources — time spent with
Resolutions Commission dealing with ideological
causes and issues

108_

Rebateable Activities;

$

1,028

$

99,^95

$

99,495

General Counsel
Provide legal assistance to officers and OEA
staff; act as staffjliaison to Constitution &
Bylaws subcommittee; work with outside attorneys in corporate matters.
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Rebateahle 'Activities:
None

$

-0-

Ac c ount ing
The Accounting Department is responsible
for the fiscal operations of the Association.
The functions of this area are:
.

accounting, including receipt and
disbursement of all funds as well as
the maintenance of accounting
records; includes disbursements
authorized by Governmental Services
Division;

$

196,695

preparation of monthly financial
reports for OEA Governance and
management personnel;

12,632

assistance to auditors in preparation
of schedules for independent audit or
year-end financial statements; also
responsible for preparation of management's response to the auditors' internal control letter;

46,6"9^

administration of OEA's banking and
investment activities including issuing monthly investment report and
serving as staff liaison to the
governance Investment Committee;

1,960

maintenance of the OEA's purchasing
operation and fixed asset (equipment)
records by location;

3,297

responsibile for preparation of all
federal, state and local income and
payroll tax returns; for filing the
annual labor organization report (LM-2);

9,177
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assists in the coordination of pre$
paring the annual budget as presented
to the Association's Executive Committee and Representative Assembly
delegates; also serve as staff liaison
and resource person to the Program and
Budget Committee and attend the district budget hearings in the spring.

12,632

continuance of monitoring expenditures
as compared to budget and investigating
cost saving measures (group health and
life coverages, auto insurance, phone
service, office supplies, air travel);

9,957

preparation of the Accounting section
in the Treasurer's Handbook distributed
annually to the local affiliate's
President and Treasurer; upon request,
hold various training sessions for local
treasurers;

1,960

provide associate staff support in coordinating the Association's Representative Assemblies;

2,675

serve as management's representative on
the Affirmative Action Advisory Council;

622

serve as an observer on the Pension Trust
Committee (non-voting member),

624
$

298,925

$

143

Rebateable Activities:
Staff hours used in disbursing funds (partisan
political contributions) as determined by the
Governmental Services division
Preparation of annual cash receipts and disbursements report of EPAC activities
Assistance to Governmental Services Division
in filing state election reports
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Custodial
Costs .relating to operate central headquarters
staff, real estate taxes, building repairs &
maintenance, utilities and property insurance.

$'
$:

436,658
436,658

.$

-0-

Rebateable Activities:
None
Computer Service
The Computer Services Division is responsible
for developing and maintaining computerized
information on various OEA programs for use
by the other divisions of the organizations.
In addition, commercial computer services are
offered to several non-related companies,
primarily in the Columbus area. Billings are
made to these companies at the end of each
month's usage.
Computer Services has a mainframe computer, a
DECSYSTEM-2Q40, and.a sophisticated software
configuration located at the OEA headquarters.
Terminals are located in divisions throughout
the headquarters building and are connected
directly into the computer for access to software systems. In addition, word processors
located in many UniServ Offices throughout the
state can access the mainframe via telephone.
The major uses of the computer are listed below:
Membership
Enrollment form and continuing membership preprinting for distribution
to UniServ Offices
Pull membership processing and dues
accounting, including monthly local
association billing statements and
account receivables

$

162,225

1-982-83
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On-line inquiry and maintenance
of members, school districts and
buildings, and UniServ records
Various membership reports, sorted
in virtually any manner, including
6 year membership count and trends
Delegate (OEA & NEA) processing,
registration, and reporting
OEA affiliate membership processing
and reporting
Special lists (i.e. presidents, executive committee, legislators...50
plus separate categories) maintenance,
reporting, and mailings

Research

55,338
Local Association General Fund
Analysis
Salary Simulation
Increment Cost Analysis
Multi-Schedule Cost Analysis
Comparative package on salary and other
basic school district data
Data profile for school district
Salary comparison of school district
Consumer Price Index and teacher salary
schedule
Negotiations survey system
Various ad-hoc reporting systems, including the area of legislative support
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Business Office

.

$

106,101

Full general ledger reporting and
accounting
Payroll and Personnel reporting
Accounts Receivable/Accounts Payable
Budget performance reporting down to
individual office
Fixed assets - equipment subsidiary
ledger
Fully automated financial statements
preparation
All reports can be produced by user
at any time
Governmental Services

15,608

EPAC accounting and reporting
Political mailings to members (by zip
code) and/or other special interest
groups
Limited campaign targeting
Legal Services Plan

36,329

DuShane Legal Services Plan accounting and
information system including:
1.

Plan attorney billing and reporting

2.

Plan attorney reimbursement reports
for MEA

3.

Case management reports in various
sequences

4.

Case acceptance letters are automatically
generated to all parties (done on the
word processor)

Legal case reporting by school districts and
by category of case type.
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.

UniServ

15,963
Detailed special budget performance
reporting system to the UniServ
Office level
Remote connection via word processors
to the central computer allowing access to and reporting of information
maintained for all other divisions of
the organization (i.e. membership
lists, research reports) .

Collective Bargaining and Organizing

19,510

Although no production systems have been
developed as of yet for this newly
created division, plans are to provide
at least the following reporting system:
Local Association profile studies
Local Association contract language
analysis
Arbitration awards retrieval and reporting systems
Commercial Computer Sales and Service
Total Computer Services

_

8l, 002

$

492,076

$

23,120

Rebateable Activities:
Staff & computer costs allocated to EPAC
development and processing including data
entry and supplies
Cost of printing political labels

_

1

$

24,834

$

287,378

Printing and Mailing Division
Responsible for printing, duplicating, and
copying material as requested by other OEA
divisions. Receive, sort, and distribute
all incoming & outgoing mail. Arrange for
postal deliveries to field offices.
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Rebateable Activities:
Staff time to mail & ship EPAC fund drive
materials collection envelopes, & report
sheets (795 hrs.)

8,928

Division Overhead
-0-

None

The following is a summary of all the Program and
Administration Area expenditures and the amounts
rebateable for the 1982-83 fiscal year:
Total
Expenditures

Program Areas

$ 1,216,604
282,848
412,756
437,496
5,833,506
486,149
923,265

Legal Services
Membership
Professional Development

Research
UniServ
Governmental Services

Communications
Total Program Areas

Rebateable

$

481
719
3,720

-0-

67,850
125,633
21,301

9,592,624

• 219,704

461,574
319,934
99,495
298,925
436,656
492,076
287,378
984,909
3,380,949"

1,656
1,028
-0368

Administration Areas
Governance
Administration
General Counsel
Accounting
Custodial
Computer Services
Printing & Mailing
Division Overhead
Total Administration Areas

$12,973,573

GRAND TOTAL

-0-

24,834
8,928
-036,bl4

$

256,518

The rebateable dollars of $256,518 as compared to the 1982-83
total spending of $12,973,573 represents a rebateable percentage
of 2.0%. The 1982-83 OEA dues were $l4l; therefore 2.0$ of $141
equals $2.82 which is the amount to be rebated to dissenting fee
payers.
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DETERMINATION

For the membership year 1982-1983, the rebateable amount to which each dissenting
agency fee payor is entitled, is $2.82.

Eric J. Schmertz
Representation Pee Umpire

DATED:

November

, 1984

STATE OP NEW YORK )
COUNTY OP NEW YORK)
I, Eric J. Schmertz do hereby affirm upon my oath
as Umpire that I am the individual described in and who
executed this instrument, which is my AWARD.
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AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration ^
between
Public Utility Construction and Gas
Appliance Workers, Local Union 855

AWARD
Case #18-39-0059-830

and
Public Service Electric and Gas Company

The Undersigned, duly designated as the Arbitrators, and
having duly heard the proofs and allegations of the above named
parties, make the following AWARD:
The Company violated Article V(f) Paragraph
fifth of the collective bargaining agreement
in connection with the work performed at 88
Harding Avenue, Clifton, on October 30, 1982
with a supervisor and two members of the standby crew. The third member of the crew who
should have been called out but was not, shall
be made whole for the time lost.

Eric Jo Schmertz
Chairman

Patrick D. Ryan
Concurring

DATED: June 27, 1984
STATE OF NEW YORK )
'o O •
COUNTY OF NEW YORK ) '

Donald G. Robinson
Dissenting

I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR
Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
Public Utility Construction and Gas
Appliance Workers, Local Union 855

OPINION OF CHAIRMAN
Case #18-39-0059-830

and
Public Service Electric and Gas Company

The stipulated issue is:
Did the Company violate Article V(f), Paragraph
fifth in connection with the work performed at
88 Harding Avenue, Clifton on October 30, 1982
with a supervisor and two members of the standby crew? If so what shall be the remedy?
A hearing was held at the offices of the American Arbitration
Association on September 1, 1983, at which time representatives
of the above named Union and Company appeared and were afforded
full opportunity to offer evidence and argument and to examine
and cross-examine witnesses.

The Undersigned served as Chair-

man of the Board of Arbitration and Messrs. Patrick D. Ryan and
Donald G. Robinson served respectively as the Union and Company
members of the Board of Arbitration.

The Arbitrator's Oath was

waived; a stenographic record was taken; the parties filed posthearing briefs; and the Board of Arbitration met in executive
session on June 22, 1984.
Article V(f) para, fifth reads:
If the Stand-by Crew is called out to work a
leak, all members of the Crew will be called.
Stand-by Schedules shall be made available
for review by the Shop Steward before being
posted.

-2-

I find the foregoing contract language to be ambiguous.

It

is equally susceptible to either of the divergent interpretations
advanced respectively by the Company and the Union.
It could be interpreted to mean the full stand-by crew is
or is not called out depending upon the nature of the work
believed to be required at the moment the crew or some employees
thereof are called out.

Or, it could be interpreted to mean,

with equal logic that the stand-by crew or the number of employees to be called out depends on the nature of the actual
work ultimately performed.
Here, at the time of the "call out" the work thought to be
required was a pressure problem.

The work actually performed

included repairing a gas leak.
The stand-by crew at the time consisted of three bargaining
unit employees.

The Company called out two of them; the third

was not utilized on the disputed work.

Because the work involved

a gas leak, the Union claims that all three bargaining unit
members of the stand-by crew should have been employed.

The

Company asserts that because when "called out" the problem was
thought to be limited to pressure difficulties, Article V(f)
paragraph fifth was inapplicable.

And therein lies the contract

ambiguity.
The approach of arbitrators in such situations is well
settled„

We look to past practice as interpretive of the meaning

and intent of the contract language.
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Here, practice, prior grievances and the conduct of the
parties under this contract language have been consistently
supportive of the Union's position, since, at least 1969.
Also, as a bilaterally bargained clause I doubt that both
sides would have negotiated language which could be unilaterally
controlled in its implementation by the Company's initial definition of the work to be performed when the call-out first occurs
This is not to suggest any abuse of the contract language by the
Company, but rather that the potential for unilateral manipulation exists, and it is doubtful to me that that obvious potential would have been part of a bilaterally negotiated clause.
Also, based on the record, I am satisfied that the Union
bargained specifically for the use of the full stand-by crew if
a leak was worked, regardless of what the problem was believed
to be at the time the crew or a part thereof is first activated.
Accordingly, the grievance is granted,,

Eric J. Schmertz
Chairman
June 27, 1984

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
Public Utility Construction and Gas
Appliance Workers, Local Union 855

AWARD
Case #18-39-0059-83BD

and
Public Service Electric and Gas Company

The Undersigned, duly designated as the Arbitrators, and
having duly heard the proofs and allegations of the above named
parties, make the following AWARD:
The Company violated Article V(f) Paragraph
fifth of the collective bargaining agreement
in connection with the work performed at 88
Harding Avenue, Clifton, on October 30, 1982
with a supervisor and two members of the
standby crew0 The third member of the crew
who should have been called out but was not,
shall be made whole for the time lost.

Eric J. Schmertz
Chairman

Patrick D. Ryan
Concurring

Donald G. Robinson
Dissenting
DATED: July 11, 1984
STATE OF New York)ss
COUNTY OF New York)
On this eleventh day of July, 1984, before me personally
came and appeared Eric J. Schmertz to me known and known to me
to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the
same.
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DATED: July
1984
STATE OF New Jersey
)C Q •
COUNTY OF
) • '
On this
day of July, 1984, before me personally
came and appeared Patrick D. Ryan to me known and known to me
to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed
the same.

DATED: July
1984
STATE OF New Jersey
)
COUNTY OF
^ss. :
On this
day of July, 1984, before me personally
came and appeared Donald G 0 Robinson to me known and known to
me to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed
the same.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
International Brotherhood of Electrical
Workers, System Counsel, U-2

AWARD OF ARBITRATORS
Case #1330 0689
83

and
Public Service Electric and Gas Company

The Undersigned, duly designated as the Arbitrators in
the above matter and having duly heard the proofs and allegations of the above named parties, make the following AWARD:
The discharge of R. Duggan was for cause and
not in violation of Article II, Section A of
the Agreement.

Eric J. Schmertz
Chairman

Malcolm C. Sawhill
Concurring

Charles D. Wolfe
Dissenting
DATED: September 10, 1984
STATE OF New York)ss.
COUNTY OF New York)
I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.
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DATED: September
STATE OF New York )
COUNTY OF New York )

1984

' Q O

•

''

I, Malcolm C. Sawhill do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who excuted this instrument, which is my AWARD.

DATED: September
1984
STATE OF New York ) .
COUNTY OF New York )
I, Charles D. Wolfe do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
International Brotherhood of Electrical
Workers, System Counsel, U-2

OPINION OF CHAIRMAN
Case #1330 0689 83

and
Public Service Electric and Gas Company

The stipulated issue is:
Was the discharge of R. Duggan in violation of
Article II of Section A of the Agreement?
If
so, what shall be the remedy?
Hearings were held on February 22 and May 10, 1984 at
which time Mr0 Duggan, hereinafter referred to as the "grievant"
and representatives of the above named Union and Company appeared.

All concerned were afforded full opportunity to offer evi-

dence and argument and to examine and cross-examine witnesses.
The Undersigned served as Chairman of the Board of Arbitration
and Messrs. Charles D. Wolfe and Malcolm C, Sawhill served
respectively as the Union and Company designees on said Board.
The Oath of the Arbitrators was waived.
At the conclusion of the hearings, the Union summed up
verbally.

The Company subsequently filed a post-hearing brief.

Thereafter, on August 13, 1984 the Board of Arbitration met in
executive session.
The grievant is charged with the insubordinate act of
directing obscene and disrespectful language to a supervisor0
Specifically, the Company claims that on March 23, 1983, as he
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was reporting for work, the grievant called out supervisor
Patrick Vandy's name, and in Vandy's presence, within his hearing and in the presence of other employees called Vandy "a
fucking scum bag."
The testimony, including that of the grievant persuade
me that the grievant used that profane expression; that supervisor Vandy was in the vicinity and that Vandy heard what the
grievant said.
The critical question is whether the grievant meant the
remark to be about Vandy and whether he directed it to him.

If

so, considering the offensive and disrespectful nature of the
remark and the presence of other employees who could not have
helped hear it as well, I would have to conclude that the grievant acted abusively, contemptuously and disrespectfully to Vandy;
that the remark and its direction was intended to disparage
Vandy and insult him personally and as a supervisor; and that in
the absence of provocation by Vandy the episode would constitute
gross insubordination for which the penalty of summary discharge
is proper without the need for the application of progressive
discipline.
I find that the critical questions are answered by a common
sense analysis of the grievant's own explanation of the incident.
I find his explanation to be illogical, contrived and unbelievable.

With that conclusion, the other evidence, a substantial

part of which supports the Company's allegations need not be
analyzed herein.

-3The grievant admits that he used the words "van" and "fucking scum bag."

However he asserts that it had nothing to do with

supervisor Vandy.

Rather he explains that as he and a fellow em-

ployee were entering the entrance turnstile, they were engaged in
banter about their respective cars or vehicles0

The grievant

states that he called his fellow employee's Volkswagen a "piece
of shit;" that that employee retorted with some disparaging
description about the grievant's "van;" and that in reply he, the
grievant, jokingly called the fellow employee "a fucking scum bag."
I do not accept or believe this explanation.

I do not

think for a moment that humorous banter about the condition of
cars or vans would be transformed from characterizations of the
vehicles to a personal retort or personal characterization of
such an insulting type.
friends„

The grievant and the fellow employee are

They car pool together.

It strains reason and credulit}

to accept "van" for Vandy, especially with Vandy on the scene,
and considering the purported subject matter of the banter between
the grievant and the fellow employee and their relationship as
friends.
happened.

In short, the grievant's story is simply not what
Instead, and as a consequence, I must conclude that

the grievant advanced this unbelievable explanation as a coverup for what actually happened0

Manifestly, what he must have been

covering up was the facts of the incident as alleged by the Company
This conclusion

is supported in my judgement by other substantial

evidence in the record0
Nor can I conclude that the language, even as it was about
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and directed to Vandy, was mere "shop talk."

Rather it was a

specific reference to a supervisor, was directed to him personally and in his presence and had the effect of ridiculing and
insulting him in the presence of other employees.
subordination

in a well settled form.

That is in-

The grievant's motive is

immaterial.
The record contains no evidence of provocation by Vandy.
Nor is there evidence of other prior incidents of a similar
nature or comparable severity for which the offending employee
was disciplined less severely,,

Hence I do not find any discrim-

inatory application of discipline in this case.

Consequently,

the penalty of discharge is upheld.

Eric J. Schmertz
Chairman
September 10, 1984

FEDERAL MEDIATION AND CONCILIATION SERVICE, ADMINISTRATOR

In the Matter of the Arbitration
between
Oil, Chemical and Atomic Workers
International Union, Local 8-360
AFL-CIO

OPINION AND AWARD
84K/02399

and
Purex Corporation

The stipulated issue is:
Was the grievant properly paid Workmen's
Compensation make-up pay pursuant to the
contract? If not, what shall be the remedy?
A hearing was held on April 11, 1984 in Paterson, New Jersey
at which time the grievant, Ray Porter, and representatives of
the above named Union and Company appeared. All concerned were
afforded full opportunity to offer evidence and argument and to
examine and cross-examine witnesses„

The Arbitrator's Oath was

waived, and the parties filed post-hearing briefs.
The dispute centers on the application and interpretation of
Article XXIV (Sick Leave Plan) of the contract.
The gravamen of the Union's grievance is that under Article
XXIV and particularly past practices thereunder, there are two
separate entitlements of sick leave; one for employment related
illnesses and injuries and the other for non-employment related
illness and injuries; that the latter is limited to the maximum
of 680 hours referred to in paragraph 1 of Article XXIV; but that
the sick leave benefit for the former is uncapped and unlimited.
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In the instant case the grievant, who uncontestedly suffered
an employment related injury and was out of work as a consequence
claims sick leave benefits for the full extent of his absence
from work due to the injury and beyond the point his benefits
were terminated under the cap or maximum imposed by the Company.
The Company's position is that Article XXIV provides for a
single sick leave benefit, applicable equally to employment related and non-employment related illnesses and injuries; and
that the grievant's injuries entitled him to no more than the
maximum period set forth in the introductory paragraph of Articl
XXIV.

Or alternatively, the grievant's entitlement should be

determined by a "settlement" of the basic question herein, reach
ed between the Company and the Union in 1977.
In the instant situation the Company granted the grievant
sick leave benefits consistent with that alleged settlement.
Arguing in the alternative, the Company states that it is willing to abide by the terms of that settlement or the contract cap
I find Article XXIV as applied to the different contentions
of the parties to be ambiguous.

The arguments of both sides

point up the ambiguity.
The relevant parts of Article XXIV read:
Employees will be credited with eighty (80)
hours' sick leave per year after the first
year of service and eighty (8) additional
hours for each year thereafter, up to a maximum of six hundred eighty (680) hours.
Section 1
Employees, after six (6) months or more of

-3continuous service, when sick, shall be entitled to sick leave of forty (40) hours at
straight time rates of pay, subject to the
limitations hereinafter set forth, in an amount equal to the difference between his
regular base wages for such actual sick leave
periods, not to exceed forty (40) hours, and
the benefits to which he is entitled under
the New Jersey Disability Law. However, it
is understood that any benefits received by
the employee under the New Jersey Disability
Law shall not have the effect of reducing
his accumulated sick leave hours.
Employees, after one (1) year or more of continuous service when sick, shall be entitled
to sick leave of eighty (80) hours at straight
time rates of pay, subject to the limitations
hereinafter set forth, in an amount equal to
the difference between his regular base wages
for such actual sick leave period, not to exceed eighty (80) hours, and the benefits to
which he is entitled under the New Jersey Disability Law. However, it is understood that
any benefits received by the employee under
the New Jersey Disability Law, shall not have
the effect of reducing his accumulated sick
leave hours.
In the event an employee does not receive any
benefits under said New Jersey Disability Law
for the first week of absence as aforementioned, but later becomes entitled under said Law
to benefits thereunder for such first week,
the Company shall have the right to deduct a
cash amount equal to such benefits from his
wages.
Necessity for absence due to sickness covered
by the provisions of this Section will be based
upon proper written report of any reputable
physician. Anyone found abusing this privilege
will be subject to discharge. Sick pay will not
begin until the third day of absence, not including days not ordinarily worked. The first two
days not paid for cannot be accumulated during
any period for sick leave purposes.
If an employee is hurt on the job such pay shall
start the first day, but in such an event, sick
pay shall be in an amount equal to the difference

-4between his straight time base wages for such
actual sick leave period and the benefits to
which he is entitled under the New Jersey Workmen's Compensation Law and in the event an employee does not receive any benefits under said
New Jersey Compensation Law for the first week
of absence as aforementioned, but later becomes
entitled under said law to benefits thereunder
for such first week, the Company shall have the
right to deduct a cash amount equal to such benefits from his wages. However, it is understood
that any benefits received by the employee under
the New Jersey Workmen's Compensation Law, shall
not have the effect of reducing his accumulated
hours of sick leave.
The Union asserts that the fifth paragraph of Section 1 sets
forth a separate and different benefit for an employee "hurt on
the job;" that it provides for "such pay in amount equal to the
difference between his straight time based wages ... and the benefits to which he is entitled under the New Jersey Workmen's
Compensation Law....;" and that unlike the first paragraph of
Article XXIV there is no maximum or cap on the payment of the
difference.
So far as the contract is concerned the Company claims that
the introductory paragraph applies to all the circumstance that
follow under Sections 1 through 4; that the cap of 80 hours sick
leave per year and a maximum of 680 hours relate to any sick leav
whether the consequence of employment related or non-employment
related sicknesses or injuries; that logically, considering the
potential costs, Article XXIV should not be interpreted to grant
unlimited benefits in one situation and a limited entitlement in
an other unless such intent is supported by explicit contract
language.

-5In my judgment, the critical contract clause may be reasonably and logically interpreted either way.

In such circumstances

arbitrators look to past practice as interpretative of the intent
of the parties.

However, to be determinative, the practice must

be extensive, essentially unvaried, and consistently applied.
Those requisite conditions have not been present.

The Union has

shown a practice supportive of its position prior and up to 1977
when the purported (or aborted) settlement of the basic issue
was dealt with by the parties.

But since that date the Company

has shown that the practice has not been inconsistent with the
terms of that "settlement."
By traditional rules of contract law, the discussions in
1977 to resolve the basic question now posed in this case contain
all of the necessary elements of a settlement.

The representa-

tives of the Union in those discussions had apparent if not actua
authority to negotiate, agree and to bind the Union.

The evidenc

does not show that the negotiators conditioned the effectiveness
of the agreement on ratification by the Union membership, nor has
the Union shown that its constitution or bylaws require any such
ratification.

Indeed the Union's testimony in the record on this

aspect of the matter is unclear, equivocal and hence unconvincing
The Company gave consideration for the settlement.

Relying

on its effectiveness it implemented one of the important terms
by reinstating an employee who had been terminated.

It was not

told that the Union membership rejected the arrangement until
many weeks thereafter.

That being so, I am persuaded that those

-6discussions produced a binding and effective bilateral agreement
and that the ambiguity of Article XXIV and the application of
that provision of the contract, especially as it applies to
"employees hurt on the job" should be resolved in accordance
with the terms of those 1977 discussions.
At the time of the 1977 agreement, the contract cap under
Article XXIV was 560 and the 1977 agreement capped the sick
leave benefit for employment related injuries at 560 as well.
Since then of course, the contract has extended sick leave
benefits to a maximum of 680 hours.

Had the 1977 agreement been

implemented as a bilateral arrangement, I am certain that it
would have been updated to 680 hours.

Therefore in the instant

case, the grievant's rights to sick leave benefits for his employment related injury should be 680 hours.

As he was paid by

the Company for 560 hours (i.e. at the difference between his
straight time wages and workmen's compensation for said 560 hours
he shall be paid, based on the contract differential formula, for
an additional 120 hours.
The Undersigned, duly designated as the Arbitrator and
having duly heard the proofs and allegations of the above /•named
parties, makes the following AWARD:
The grievant was not properly paid Workmen's
Compensation make up pay. In accordance with
the settlement agreement of 1977 he shall be
paid for an additional 120 hours.

Eric J. Schmertz
Arbitrator
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DATED: August 17, 1984
STATE OF New York )
COUNTY OF New York ) '
C O

*

I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

In the Matter of the Arbitration
between
Local IP, New York Lithographers
and Photo Engravers Union, GAIU,
AFL-CIO

OPINION

and

AWARD

and
Quality House of Graphics

The stipulated issue is:
Based upon the testimony adduced at the hearing, does the Employer have the right it seeks
unilaterally to change, modify or alter the
check cashing procedure?
A hearing was held on November 8, 1984 at which time
representatives of the above named Union and Employer appeared
and were afforded full opportunity to offer evidence and argument and to examine and cross-examine witnesses.

The Arbitrator's

Oath was waived.
The facts are not in dispute.

For over 20 years, while

the plant was located in Manhattan, the Employer permitted
employees to use up to fifteen minutes of regular working time,
at the Employer's expense to cash pay checks each week.

For a

while the fifteen minutes were either before or after the employee's 45 minute lunch period.

Thereafter, and for a time

following the Employer's move to Long Island City, employees
were permitted to use the fifteen minutes which proceeded the
regular 3:30 PM shift end.

(Or in other words, to leave work

to cash pay checks at 3:15 PM.)
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About six months following the move from Manhattan to
Long Island City, the Employer sought to discontinue the practice of according fifteen minutes of working time for the cashing of pay checks.

Instead, the Employer arranged for an

armored truck to be on its premises on pay day.

Employees were

to then cash their pay checks at the truck, at the end of the
work day at 3:30 PM0

They were to be no longer permitted any

working time during the day to do so. The Employer has agreed
not to implement the new plan until the question of whether it
has a right to do so is determined in this arbitration.
The Union contends that the use of 15 minutes of working
time, at the Employer's expense is such a long standing past
practice that it cannot be unilaterally varied or ended, and
that regardless of any changed circumstances, a change in or
the termination of the practice has to be bilaterally negotiated.

It asserts that the practice has acquired the status

of a contractual condition of employment and cannot be preempted by any statutory rule regarding the cashing of pay
checks which may be less favorable to the employees.
The Employer points to the fact that the contract contains no express provision regarding the cashing of pay checks;
that the circumstances which gave rise to the practice in
Manhattan no longer obtained in Long Island City with the availability on the premises of a check cashing truck; and that with
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those changed circumstances, the Employer's obligation is simply
to meet the New York State Labor Department requirement that
employees be given working time off to cash pay checks only
if to do so on their own time would exceed fifteen minutes.
The Employer argues that the check cashing truck facilitates
check cashing within fifteen minutes at the end of the work
day, though admittedly on the employee's own time.
The Union is correct when it contends that contractual
agreements may not be unilaterally terminated or varied despite
changed conditions relating to those agreements or provisions.
But the check cashing arrangement which gave employees 15
minutes of working time is not a contractual provision.
it is and has been a practice.

Rather

Had it been an express condi-

tion of the contract, the Union's argument would have been
correct and determinative.
ently.

Practices are dealt with differ-

The majority of arbitrators permit the unilateral

cessation or variation of a practice when the circumstances for
which the practice prevailed and on which the practice is based,
have materially changed.
The question in the instant case therefore narrows to
whether, as the Employer contends, the circumstances have
materially changed, warranting and justifying its elimination
of the use of 15 minutes of working time to cash pay checks.
My analysis of the facts leads me to conclude that the
reasons for the original 15 minutes practice have not changed

-4sufficiently for enough of the affected employees, to justify
the unilateral change sought by the Employer.

In Manhattan,

employees were permitted to use 15 minutes of working time because otherwise they would have to spend that much (or more)
of their own time to cash their pay checks at banks, and the
Employer apparently wanted to relieve them of that burden.
But, says the Employer, in Long Island City, with the presence
of the check cashing truck, employees are able to cash their
checks quickly without the loss of time that they would have
experienced in Manhattan. Hence the reason for the old practice
is no longer present.
The Employer is correct only as to a certain number of
employees, namely those who are at the head or near the head
of the line seeking to cash pay checks at the truck when the
shift ends.

The testimony in the record before me shows that

those employees would be able to cash their checks within one
to three minutes of the end of the shift at 3:30 PM.

As to

those employees I would deem the need to use those few minutes
of their own time as de minimus, and not a basis to reject the
new check cashing plan.

But the unrefuted testimony goes on

to show that as to a significant number of employees, further
back on the check cashing line, up to fifteen or twenty minutes
may be required before they are reached and their checks cashed
Those latter employees find themselves in virtually the same

-5-

position they were or would have been in in Manhattan had they
been required to cash their pay checks on their own time.

So,

as the twenty year practice was founded on the apparent agreement to relieve employees of the loss of this amount of their
own time, the practice cannot now be unilaterally terminated
if the same condition would result.

The record before me

persuades me that as to a significant number of employees, the
circumstances which supported the old practice have not changed
to the material degree required.

In short, it appears to me

from the record, that the very burden of which the Employer
commendably relieved his employees in Manhattan (i.e. loss or
use of their own time to cash pay checks) would be imposed on
many employees in Long Island City

by the Employer's new plan

despite the use of the check cashing truck.

That being so, the

basis for a unilateral change in a long standing past practice,
is not present in the instant case.
As to contentions regarding employee abuses of the 15
minute working time practice, the Employer has the absolute
right to enforce the time limit; to insist on strict compliance
and to discipline those who fail to comply.
The Undersigned, duly designated as the Arbitrator, and
having duly heard the proofs and allegations of the above named
parties, makes the following AWARD:

-6The Employer does not have the right it seeks
unilaterally to change, modify or alter the
check cashing procedure. It shall continue
the practice of according employees fifteen
minutes of working time, at the Employer's
expense to cash their pay checks.

Eric J. Schmertz
Arbitrator
DATED: November 13, 1984
STATE OF New York )ss.
COUNTY OF New York )
I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

Hi

In the Matter of the Arbitration
between
United Electrical, Radio & Machine
Workers of America, Local 243
OPINION

and

AWARD

and
Sargent and Company

The stipulated issue is:
Was the discharge of Pasquale Lettiero for
proper cause? If not what shall be the
remedy?
A hearing was held on April 19, 1984 at which time Mr.
Lettiero, hereinafter referred to as the "grievant" and representatives of the above named Union and Company appeared.

All

concerned were afforded full opportunity to offer evidence and
argument and to examine and cross-examine witnesses.
of the Arbitration Board was waived.

The Oath

A stenographic record was

taken; the Union and Company filed post-hearing briefs; and the
Undersigned Board of Arbitration met in executive session on
June 18, 1984.
The evidence in the record, including the grievant's own
testimony and admissions, convincingly establish that the grievant
deliberately extended his work day without permission or authority
clocked out significantly later than a reasonable time after he
returned to the plant following completion of his assignments as
a truck driver; and did so to build up and receive unearned overtime pay.

As a result, he received a substantial amount of over-

time pay for work not performed and for overtime periods not
scheduled.
Under the circumstances I cannot find the penalty of discharge to be improper or too harsh.

It is well settled that this

type of timeclock or overtime abuse is grounds for summary dismissal.

-2Of course the Company could have imposed a lesser penalty and
the Arbitrator may believe that a lesser penalty would have
served the disciplinary purposes.

But the Company had the right

to impose the greater penalty of discharge, and the Arbitrator
may not substitute his judgment on what would have been sufficient
for an action the Company had the right to take.
The evidence does not support the Union's contention that
the grievant was dealt with discriminatorily or unevenhandedly.
The other cases cited by the Union are not sufficiently similar
to the instant case for there to be any probative precedents on
the matter of disciplinary penalties.

In short, the grievant's

offense warrants discharge, and no other employees were penalized
less severely for comparable misconduct.
The Undersigned, duly designated as the Board of Arbitration,
and having duly heard the proofs and allegations of the above
named parties, make the following AWARD:
The discharge of Pasquale Lettiero was for
proper cause.

DATED: June 22, 1984

Eric J. Schmertz
Chairman

DATED: June

1984

David Ryan
Concurring

DATED: June

1984

Frank Cerrano
Dissenting

-3-

DATED: June 22, 1984
STATE OF New York)sg .
COUNTY OF New York) ' * '
I, Eric J. Schmertz do hereby affirm upon my Oath as Arbitrator that I am the individual described in and who executed this
instrument, which is my AWARD.

DATED: June
STATE OF
COUNTY OF

1984

I, David Ryan do hereby affirm upon my Oath as Arbitrator
that I am the individual described in and who executed this
instrument, which is my AWARD.

DATED: June
STATE OF
COUNTY OF

1984

I, Frank Cerrano do hereby affirm upon my Oath as Arbitrator
that I am the individual described in and who executed this
instrument, which is my AWARD.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
Local 201, United Association of
Journeymen and Apprentices of the
Plumbing & Pipefitting Industry,
AFL-CIO
and

OPINION AND AWARD
1330 0147 83

Shaker, Travis & Quinn, Inc.

This is a jurisdictional dispute over the assignment of
certain work related to the making of distribution boxes.
Following my ruling on arbitrability, a hearing on the
merits was held on January 17, 1984 at which time representatives
of the above named Union and Company (hereinafter referred to
respectively as "Local 201" and the "Company") appeared and were
afforded full opportunity to offer evidence and argument and to
examine and cross-examine witnesses.

A stenographic record was

taken, and post-hearing briefs were filed.
Local 201 claims that the Company violated its contract by
assigning the disputed work of making

or fabricating the boxes,

to Local 38 Sheet Metal Workers' International Association (hereinafter referred to as "Local 38").
in its bargaining unit.

It claims the work belonged

As the work has been completed and there

is no prospect of its resumption, Local 201 seeks monetary damage;
As with any claimed breach of contract, the burden is on
the grieving party to prove its case.

Local 201 has not done so

in this proceeding.
I have considered the jurisdictional language of both
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collective bargaining agreements and find that neither clearly
accords the disputed work to either Union.

Indeed both clauses

are equally and logically susceptible of covering the fabrication
or manufacture of the distribution boxes.

Local 38's language

specifically refers to the "manufacture, fabrication...of all...
metal work and all other materials used in lieu thereof."
(emphasis added).

Clearly, these all inclusive words encompass

the making of the boxes in question.

On the other hand, Local

201's contract provides, inter alia, for the "erection

of...

boxes used in the pipe fitting industry" (emphasis added).

Again,

it is not strained semantics to properly interpret this language
as applicable to the manufacture or production of the boxes in
question.
Moreover, the dictionary definition of some of the critical
words, especially "erect" or "erection" is not determinative one
way or the other.

Respected dictionaries provide definitions and

interpretations supportive of both positions advanced herein.

In

short it has not been established by reference to the dictionary
that "erection" is or is not synonymous with "fabrication."
Thus the contract language of both jurisdiction sections of
both collective agreements are and remain uncertain and ambiguous,
and hence are offsetting.
Local 201 has offered no probative evidence which would
resolve the uncertainty or ambiguity in its favor.

The record

leaves inadequately answered the Company's contention that Local
201's work jurisdiction is "in the field" whereas the disputed
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work was located and performed in the shop and that Local 201
members lack the requisite skill to perform the work in the shop.
As the parties well know, in jurisdictional work disputes,
other factors are often relevant in determining to which competing
union the work belongs, especially where the contracts are unclear.

Among those factors are the needs of the business,

efficiency, skill, experience, industry and past practice, costs
and managerial prerogatives.

The record before me does not con-

tain adequate evidence or proofs which, on these points, would
support Local 201's claim to the work assignment and hence the
burden was not met in those areas either.
For the foregoing reasons, the Undersigned duly designated
as the Arbitrator, and having been duly sworn, and having duly
heard the proofs and allegations of the parties makes the following AWARD:
The Company's assignment of the making, construction, assembling or fabrication of the
distribution boxes to Local 38, Sheet Metal
Workers' International Association did not
violate the collective bargaining agreement
between the Company and Local 201, United
Association of Journeymen and Apprentices
of the Plumbing & Pipefitting Industry.
Local 201's grievance
is denied.
"

DATED: May 22, 1984
STATE OF New York )
COUNTY OF New York )

Eric J. Schmertz
Arbitrator
.

I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

In the Matter of the Arbitration
between
District 1199-E, National Union of
Hospital and Health Care Employees

OPINION
and
AWARD

and
Sinai Hospital of Baltimore

The stipulated issue is:
What shall be the disposition of the Union's
grievance No. 3422 dated October 1, 1981?
A hearing was held in Baltimore, Maryland on November
11, 1983 at which time representatives of the above named
Union and Employer appeared.

All concerned were afforded

full opportunity to offer evidence and argument and to examine and cross-examine witnesses.
was waived.

The Arbitrator's Oath

The Union and Employer filed post-hearing briefs.

Grievance No. 3422 reads:
The Hospital has refused to place the job
description (Material Handler) in its appropriate pay grade.
Violations of Article 6, Sections 6.3(e)
and 6.5 (A) and Article 3 Section 3.1.
The relief sought is:
Placed in appropriate pay grade
of #6.
In the course of the hearing the Union withdrew its
claim under Section 6.5 of the contract.
Based on the record before me the issue turns on Section
6.3(e) of the contract and more specifically the portion thereof which reads :
If the duties of a particular job are

-2substantially changed to include duties
falling in a higher job classification
and requiring greater skill and training,
the parties shall promptly meet and discuss an appropriate rate for the changed
job. If they are unable to agree on a
rate, the matter may be submitted to the
grievance and arbitration procedures of
this Agreement.
There is no present dispute between the parties over
the arbitrability of the grievance, that question having been
resolved by Arbitrator Milton Rubin.

It is apparent that what

is in dispute and what is to be determined is whether the job
in question is "substantially changed to included duties falling in a higher job classification and requiring greater skill
ii
• • • •

As to some of the affected employees, particularly the
former Stores and Distribution Clerk, I find that the job duties
changed substantially, but that those duties did not require
greater skills nor did they fall within a higher job classification .
The Employer combined the jobs and job duties of Material
Supplyman I, Material Supplyman II and Stores and Distribution
Clerk into the single job Material Handler.

The Union does

not challenge the Employer's right to combine jobs or establish
new jobs.
The job of Material Supplyman I had been slotted and paid
at Labor Grade 3.

The Material Supplyman II and the Stores and

Distribution Clerk were classified in and paid at the Labor
Grade 4 rate.

The new job of Material Handler was evaluated
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at Labor Grade 4 and the employees placed therein were and have
been paid at the Labor Grade 4 rate.
I am constrained to agree with the Employer that the
"whole does not exceed its parts."

With the combination, the

previous Labor Grade 3 employees were promoted to Labor Grade
4 and received pay increases to that level.

The previous Labor

Grade 4 employees retained that labor grade and that rate of pay.
When the jobs were separate there was no challenge from
the Union over the respective labor grades or wage rates.

That

means that the duties performed in each job separately were
accorded proper compensation at the proper labor grade.

It

follows therefore that so long as the combined single job carries
no new or additional duties than those previously performed by
or in any of the jobs separately, those duties are properly
slotted in the new classification at Labor Grade 4 and properly
paid for at the Labor Grade 4 rate.
That some of the incumbent employees in the new classification of Material Handler (particularly

the former Stores Clerk)

perform duties which they did not do previously may mean that,
as to them, their job duties have changed and even substantially
changed, but so long as those duties had been part of one or
more of the three jobs that were combined, no greater skills
than were previously accepted for Labor Grades 3 and 4 are now
required.
In short, a new mix of previously unchallenged Labor Grade
3 and Labor Grade 4 duties, in a combined Labor Grade 4 job,

-4cannot support a claim that greater skills are required in the
new classification.
In the instant case, the Union has shown that the former
Stores Clerk now is required to do many things he did not do
before, but

the Union has not shown that those new tasks were

not part of the duties of the Supplyman I and II, and were not
then properly classified.
In my judgment, it would make a difference if the employees
in the new job were now required to meet certain regular production or service schedules or quotas and an unfamiliarity or
inexperience with some of the duties assigned impeded making the
quota or standard.

Then the labor grade level and compensation

might be subject to an upward adjustment because of those newly
imposed productivity requirements.

But that is not the case here

The employees in the Material Handler job work a normal work day
and work week and there is no evidence of any required acceleration of their duties within those regular hours, nor of any
discipline for inefficiency or non-productivity resulting from
the new mix.

Though the duties may now be different, there is

insufficient evidence to conclude that the workload has increasec
justifying more pay.
It might also be different if some significant duties of
the Material Handler job were not part of any of the prior
separate classifications, but rather were new and/or additional
tasks not previously performed in the prior separate jobs at the
Labor Grade 3 or Labor Grade 4 levels.

And then of course if
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those totally new and/or additional tasks cause a substantial
job change and required greater skills.
Though the Union asserts that the Material Handler is now
required to perform some work not previously handled by one or
more of the three separate classifications, but rather previously
performed by supervisors, the Union's evidence on this point is
inadequate and inconclusive.

Its case in this regard, juxta-

posed with the Employer's evidence and testimony to the contrary
and the conceeded fact that prior to the evaluation dispute the
Hospital removed certain functions from the final Material
Handlers job description (as a result of Union complaints)
leaves this claim by the Union short of the clear and convincing
level required to prove its grievance.
The Undersigned, duly designated as the Arbitrator and
having duly heard the proofs and allegations of the above named
parties makes the following AWARD:
The Union's grievance No. 3422 dated October
1, 1981 is denied.

Eric J. Schmertz
Arbitrator
DATED: January 30, 1984
STATE OF New York ) .
COUNTY OF New York )
I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

w./ PERMANENT ARBITRATOR, MOTION PICTURE FILM LABORATORY INDUSTRY

In the Matter of the Arbitration
between
Local 702 I.A.T.S.E.
OPINION AND AWARD

and
Technicolor, Inc.

The stipulated issue is:
Did the Company violate the collective bargaining agreement when it denied William Cohen the
option of reverting to the Chemical Mixing
Department on December 2, 1983? If so what shall
be the remedy?
A hearing was held at the offices of the Union on December
20, 1983 at which time Mr. Cohen, hereinafter referred to as the
"grievant" and representatives of the above named Union and
Company appeared.

All concerned were afforded full opportunity

to offer evidence and argument and to examine and cross-examine
witnesses.

The Arbitrator's Oath was waived.

The Union and

Company filed post-hearing briefs.
The Company is correct in its assertion that Section 7(c)
(1) of the contract does not give the grievant the right of
reversion he seeks.

To revert to the Chemical Mixing Department

from the Vault Department is to move from a lower rated job to a
higher rated job.

By its clear language, Section 7(c)(l) accords

a right to "revert to the next lower classification...." (emphasis
added).

Hence, assuming that the other conditions of Section 7(c)

(1) were met, the reversion which the grievant claims in this
case is barred by that express language.
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However this does not mean that the parties could not waive
or amend that restriction and agree, on an ad hoc basis, to a
right of reversion under different circumstances.

A bi-lateral

agreement between authorized representatives of the parties that
is different from the contract is enforceable in the situation
covered by that agreement, and constitutes a valid contract
variation.
That is what the probative evidence shows happened here.
At the intervention of the Union and in lieu of dismissal for
repeated offenses, and any protest of that dismissal, the
grievant was demoted and transferred to the Vault Department
from the Chemical Mixing Department.

Based on express discussions,

the Company agreed that in the event of a layoff in the Vault
Department

(where the grievant had low seniority) the grievant

would be allowed to revert to the Chemical Mixing Department
The evidence on this point, from the Union's testimony is
sufficiently unequivocal, clear and convincing to be accorded
credit.

The Company's testimony in rebuttal is insufficient.

Specifically, the testimony of Messrs. Vitello, Perdikakis
and Voepell of the Union as well as that of the grievant persuade
me that with the grievant's demotion to the Vault

Department

Mr. Pesato of the Company accepted the condition that if the
grievant was laid off from the Vault Department he could return
to his previous job in the Chemical Mixing Department.

Mr.

Pesato's testimony was that he "did not recall" or "had no
recollection" of any such understanding, and in response to what
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would happen if the grievant was laid off from the Vault that
"he'd deal with that at the time it happened."
those statements with a flat denial.

I do not equate

The probative evidence,

therefore, supports the Union's version of what took place when
the grievant was demoted to the Vault from Chemical Mixing.

I

am not prepared to conclude that there was false testimony under
oath.
Under the foregoing circumstances, and limited to the facts
in this case, I find that the grievant had the right to revert
to the Chemical Mixing Department when he was laid off from the
Vault Department.

I find that the special arrangement agreed to

between the Union and Company, though at variance from the contract language, is an enforceable variation of the contract
applicable to this case, and falls within the stipulated issue
in this matter.
Accordingly, the Undersigned, duly designated as the
Permanent Arbitrator in the contract between the above named
parties and having duly heard the proofs and allegations of said
parties, makes the following AWARD:
The Company violated the collective bargaining agreement as varied in this case by an
agreement between the Union and the Company,
when it denied William Cohen the option of
reverting to the Chemical Mixing Department
on December 2, 1983.
The Company shall accord the option to Mr.
Cohen, and if he exercises it, he shall be
returned to his previously held job in the
Chemical Mixing Department and made whole
for the time lost since December 2, 1983,
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less his earnings, if any, from gainful
employment elsewhere during the period
involved.

Eric J. Schmertz
Permanent Arbitrator
DATED: January 16, 1984
STATE OF New York )ss
COUNTY OF New York )
I, Eric J. Schmertz do hereby affirm upon my Oath
as Arbitrator that I am the individual described in and
who executed this instrument, which is my AWARD.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
Vining Productions, Inc. and
Hal Holbrook, a member of SAG

Award of Arbitrators
Case #1330 0221
83

and
The Toledo Trust Co. and Fahlgren
and Ferris as agents for the
Toledo Trust Co.

The Undersigned, duly designated as the Arbitrators, and
having duly heard the proofs and allegations of the above named
parties, make the following AWARD:
1.

Toledo Trust did not publicize the 1982
contract terms in violation of its obligations under the contract.

2.

Holbrook violated clause(18) of his 1982
contract with Toledo Trust.

3.

As damages, Vining Productions, Inc. and
Hal Holbrook shall pay to Toledo Trust
the total amount of $173,664.27.

Eric J. Schmertz
Chairman

Peter Eikenberry
Concurring in 1, 2, 3
Dissenting from 1, 2, 3

Egon Dumler
Concurring in 1, 2, 3
Dissenting from 1, 2, 3
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DATED: May 7, 1984
STATE OF New York )
COUNTY OF New York) S '"
I, Eric J. Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

DATED: May
STATE OF
COUNTY OF

1984
)ss •
)

I, Peter Eikenberry do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

DATED: May
STATE OF
COUNTY OF

1984
) .
) ''

I, Egon Dumler do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who
executed this instrument, which is my AWARD.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR
Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
Vining Productions, Inc. and
Hal Holbrook, a member of SAG

OPINION OF CHAIRMAN
Case #1330 0221 83

and
The Toledo Trust Co. and Fahlgren
and Ferris as agents for the
Toledo Trust Co.

This proceeding results from demands for arbitration under
the arbitration provisions of the Screen Actors Guild collective
bargaining agreement which was incorporated by reference in a
contract between Toledo Trust Company and Vining Productions, Inc.
and Hal Holbrook.

The parties will be referred to as Toledo Trust

and Holbrook during the course of this opinion.

The demands and

claims arise out of alleged breaches by each side as parties to a
written letter agreement, dated May 7, 1982, executed by Toledo
Trust on that day and accepted by Holbrook on June 10, 1982.

At

first, Toledo Trust commenced an action in federal court in
February, 1983, seeking injunctive relief against Holbrook, a
prominent actor, claiming he had violated a provision of the contract limiting his right to perform in television commercial
advertisements and related activities.

At the same time, Holbrook

filed a demand for arbitration seeking a declaration that Toledo
Trust had violated the contract by publicizing its terms.

The

specific provisions and contentions of the parties are addressed
later in this decision.

Holbrook also invoked the contractual

right to arbitrate Toledo Trust's claim and demanded a stay of
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the judicial proceedings.

The stay was granted and although the

course of the proceedings is unclear, it is agreed that Holbrook
was dismissed from the judicial proceedings.
Trust filed its own demand for arbitration.

Thereafter, Toledo
Both arbitrations

were consolidated and this proceeding involves the consolidated
arbitrations.

In this proceeding, Toledo Trust seeks damages for

breach of contract.
Hearings were held in New York City on January 12 and 13,
1984.

The Board of Arbitration consisted of the Undersigned as

Chairman, and Messrs. Peter Eikenberry and Egon Dumler, members.
Both sides were represented by counsel.

Toledo Trust filed a

pre-hearing memorandum, both sides presented witnesses and documentary evidence and agreed to rely on oral argument and not file
post-hearing briefs.

The panel met on April 6, 1984, when Mr.

Eikenberry provided the panel with photocopies of three Ohio court
opinions.

Mr. Dumler commented on those cases and cited addition-

al judicial authority in a letter dated April 16, 1984.

Mr.

Eikenberry responded in a letter dated April 24, 1984.
The Issues
The central issues arise out of a claim that Holbrook
breached clause (18) of the May 7, 1982 agreement.

It states:

During the term of this Agreement you agree
not to represent or endorse any other financial institution in the Toledo, Ohio area
nor will you act publicly in a derogatory
manner with respect to this contract or your
endorsement of the Toledo Trust Company.
The issues for determination are:
(1) Whether Holbrook violated this provision
by virtue of his appearance in television
commercials and related endorsement activities on behalf of Sears beginning in

-3January, 1983?
(2)If Holbrook did breach the agreement,
what damages, if any, are recoverable
by Toledo Trust?
Did Holbrook violate the 1982 contract?
The relationship between Toledo Trust and Holbrook began
with an agreement entered into in March 1978.

In substance,

Holbrook agreed to provide on-camera appearances for television
commercials on behalf of Toledo Trust.

Under this 1978 agree-

ment, Toledo Trust had the right to air the commercials on Toledo
television stations "on an unlimited basis for one year following
the first air date of each commercial."

Holbrooks's fee was

$75,000.
In 1979, 1980, 1981 and 1982, the parties entered into
more detailed agreements.

Each of these later agreements con-

tained the clause restricting Holbrook's activities, quoted above,
which appears as clause (18) in the 1982 agreement.

Each agree-

ment provided Toledo Trust unlimited use of the commercials "in
local Toledo, Ohio markets for one (1) year from and after the
first broadcasts of such commercials," but in no event later than
a date specified in the contract.
the 1982 contract.

This appears as clause (4) in

In the 1979 contract, the terminal date for

use of the commercials produced under the contract was July 31,
1980; in the 1980 contract, June 30, 1981; in the 1981 contract,
July 31, 1982; and in the 1982 contract, August 31, 1983.
The commercials produced pursuant to the 1982 contract were
first aired on July 15, 1982, and consequently, the last day on

-4which Toledo Trust could use a commercial produced pursuant to
that contract was on July 15, 1983.

The parties are in apparent

agreement that the "term of the agreement" referred to in clause
(18) of the 1982 contract is this period, ending on July 15, 1983,
during which Toledo Trust had the right to air the commercials
and which is the measure of the period restricting Holbrook's
activities.
The 1979, 1980, 1981 and 1982 contracts otherwise were
practically identical except for the fees and the number of
commercials.

The fees to be paid Holbrook were as follows: under

the 1979 contract, $37,500; the 1980 contract, $65,000; the 1981
contract, $75,000; and the 1982 contract, $90,000.

In addition,

Toledo Trust obligated itself to pay 9-l/27oOf each annual fee for
Pension and Welfare Benefits under the Screen Actors Guild (SAG)
collective bargaining agreement.
Toledo Trust.

All of these sums were paid by

The total expenditure by Toledo Trust under the

1982 contract was $321,600.51, including the payments to Holbrook
and other production costs.

The total expenditure by Toledo Trust

under all five agreements with Holbrook (1978-82) was approximately $1.2 million.

Holbrook, for his part, performed all of his

obligations with respect to the production of the commercials.
The only obligation it is claimed he did not perform is compliance
with the restrictions of clause (18) of the 1982 contract.
The 1982 agreement, as well as those from 1979 through 1981,
incorporated by reference the terms of the SAG agreement.

The

SAG agreement includes the arbitration clause which provides the
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basis for this arbitration,,

It also contains the following

provision:
Producer and player agree that exclusivity
is one of the fundamental aspects of this
contract and is one of the foundations for
use fees. Therefore, any breach of exclusivity by a player must be considered a
serious breach of his agreement with producer and may lead to substantial damages
being assessed against player. The Guild
agrees that it shall be a policy of the
Guild to make members aware of their professional responsibility to live up to exclusivity agreements and to encourage adherence thereto.
The 1982 contract (as well as those from 1979 through 1981)
also provided that it was to be "construed under and be governed
by the laws of the State of Ohio."

1982 Agreement, clause (16).

There is no significant dispute about the events.

The

Toledo Trust advertising campaign utilized Holbrook as an important element in presenting Toldeo Trust as an institution intimate
ly involved in the rejuvenation of the economy of Toledo, Ohio,
and as an institution of good reputation and integrity.
campaign, insofar as it utilized Holbrook, was
and not "product oriented."

The

"institutional"

This was consistent with Holbrook's

wishes and Toledo Trust's objectives.

The relationship was

friendly and warm and continued to be such until some time in
early January, 1983, when commercials on behalf of Sears Financial
Network

(Sears) appeared in Toledo as a result of a broadcast on

a Detroit television station seen in Toledo.

Thereafter, Sears

commercials by Holbrook appeared several times in January and
February on a Toledo television station as a result of network
broadcasting.

The local Toledo station had orders to "cover" the

-6network generated commercial, i.e., not to show it, but for administrative reasons did not or perhaps was unable to "cover"
each showing.

In addition, various brochures and national maga-

zine advertisements on behalf of Sears bearing Holbrook's picture
were available and appeared in Toledo and its environs.
Immediately upon learning about the Sears TV commercial,
Toledo Trust "pulled" the Holbrook Toledo Trust commercials and
from early January, 1983, they were never aired.

The Holbrook

Sears commercial, like the Toledo Trust commercials, essentially
were "institutional."

The Sears and Toledo Trust commercials were

received in evidence and viewed by the panel.

Their appeal es-

sentially was the same, proclaiming the image of the respective
sponsors, Sears and Toledo Trust, and utilizing Holbrook's appearance of sincerity and integrity.
Holbrook's written agreement with Sears was executed on
December 7, 1982, as a result of negotiations which ensued after
an initial Sears-Holbrook contact in June, 1982.
campaign was national in scope.

The Sears

For various services, including

television and radio commercials and still photographs, Sears
guaranteed payments to Holbrook of $400,000 during the first year
of the contract.

If Sears exercised its option to renew for a

second one-year term, the guaranteed payment was $500,000 and
$600,000 was guaranteed if the option to renew for a third oneyear term was exercised by Sears.

There was potential for addi-

tional financial benefits to Holbrook, as well.

As of the time of

the arbitration, Sears had exercised its option to renew for the
second one-year term.

The Sears contract explicitly bound Holbroo

-7and Vining Productions, Inc.
The Sears contract also contained the following provision
under the contract heading, "COMPETITIVE SERVICES:"
With the exception of the Toledo trust company
(sic) with which Hal Holbrook has had and does
have and may have in the future a commitment
for local commercial services, and with the furthur exception of commercials for the First
National Bank of Atlanta in which Hal Holbrook
is not identified, but which use his voice,
and which commercials are used in the State of
Georgia only, you warrant and represent that
for a period of six (6) months prior to the
date hereof and continuing until the expiration
of the final term hereof, Hal Holbrook has not
and will not give any testimonial or endorsement to, or render any promotion, publicity or
advertising services for any product or service
that is competitive with the following services
of Sears, Roebuck and Co. and its subsidiares:
1)
2)
3)
4)
5)

lending and savings;
insurance sales;
real estate sales;
investment and brokerage services; and
retail store chains.

You and Hal Holbrook also agree not to permit
Hal Holbrook's name, voice, facsimile signature, picture or other likeness to be used on
behalf of any services competitive to those
listed above during the time period described
above, and agree not to renew or extend (except for existing option periods) the Atlanta
commitment. You or Hal Holbrook will inform
us promptly of any offers received which could
be construed as requiring services in violation
of this paragraph.
One of Holbrook's contentions is that Sears Financial
Network is not a "financial institution" within the meaning of
clause (18) of the Toledo Trust contract, and if it is a "financia
institution," it is not "in the Toledo, Ohio, area."

The conten-

tion that it is not a "financial institution" rests primarily on
references to various statutory definitions of "financial

-8institution."

These definitions obviously were designed to meet

the limited purposes of the regulatory statutes in which they
appear.

Here we are construing the terms of the contract and the

intent of the contracting parties.

There is no reason to believe

that the narrow statutory definition of the term was contemplated
by the parties.

The term is part of a provision designed to pro-

vide a degree of exclusivity to Toledo Trust and to promote its
image as a provider of financial services.

The relevant services

rendered by Sears Financial Network are practically identical to
the services of Toledo Trust.

Sears includes the ownership of a

bank, a savings and loan association, an insurance company, a
stock brokerage house and provides IRAs, money market funds,
automobile loans and a variety of other services commonly associated with banking and the financial services of a bank.

Although

the contractual standard under the Toledo Trust agreement is
"financial institution" and not competitor, the services offered
by an enterprise provide the best sense of the nature of that
enterprise.

By any common sense reading of the Toledo Trust

contract and considering its purpose, Sears Financial Network is
a "financial

institution" within the meaning of clause (18) of

the 1982 Toledo Trust-Holbrook

agreement.

The conclusion that Holbrook understood or reasonably should
have understood Sears is a "financial institution" within the
meaning of the Toledo Trust agreement is reinforced by the very
terms of the "Competitive Services" clause in the Sears agreement
previously quoted in full.

This clause explicitly exludes

-9HoIbrook's performance of services for Toledo Trust and the First
National Bank of Atlanta from Sears' restrictive provision.

It

was included at the behest of HoIbrook or his authorized agent.
Surely this strongly evidences Holbrook's recognition that Sears
Financial Network was or reasonably could be held to be a
"financial institution."
A more difficult question is whether Holbrook "represent(ed)
or endors(ed) any other financial institution in the Toledo, Ohio
area."

Does this mean that the financial institution must be

physically in the Toledo, Ohio, area, or that the scope of the
other institution's market is in the Toledo, Ohio, area or that
Holbrook's representation or endorsement activities may not take
place in the Toledo, Ohio, area.

There are situations where these

determinations may have to be made precisely.

However, in this

proceeding it appears that under any of the three possible definitions Holbrook has violated this provision.

The appearance of

Holbrook-Sears TV commercials, brochures and print media advertisements in Toledo, Ohio, satisfies the third definition.

The

presence of Sears outlets, including an office of the Sears-owned
brokerage house and insurance offices in Toledo, Ohio, or its
environs satisfies the first two definitions.

The precise mean-

ing of "area" in clause (18) may not be clear, but the reference
to Toledo Trust's right to air the commercials and engage in related promotional activities using Holbrook in Toledo, Ohio
markets is a significant aid in determining its meaning.

I con-

clude that Holbrook represented or endorsed Sears, a "financial

-10institution in the Toledo, Ohio area" during the term of the 1982
Toledo Trust agreement.
There also has been evidence questioning whether Holbrook
was personally aware of the existence of clause (18) in the
Toledo Trust contract when he entered his arrangement with Sears.
There also have been references to his financial motive in entering into the agreement with Sears.

In addition, evidence with

respect to settlement discussions between Holbrook, his agent,
and his attorney and Toledo Trust and its agent was presented.
None of this evidence has had a bearing on the conclusions I have
reached because they are irrelevant or incompetent to establish
a material fact in issue.

I have treated testimony that Holbrook

conceded he had "goofed" as part of the discussions for compromise
and not as an admission.

See, e_.£., Battista v. Lebanon Trotting

Association, 538 F2d 111, 118 (6th Cir. 1976), holding motive for
breach to be irrelevant under Ohio law in determining whether
there has been a breach and rejecting motixre of the breaching
party as a basis for converting a contract claim into a tort claim
under Ohio law.
of damages.

However, motive may have a bearing on the measure

Burkhardt v. Burkhardt, 42 Ohio St. 474, 498-99

(1884).
On the basis of all the evidence of record, I conclude that
Holbrook breached clause (18) of the 1982 agreement with Toledo
Trust by representing or endorsing Sears Financial Network.

The

breach occurred sometime during the first week in January, 1983,
when the first Sears TV commercial appeared in Toledo, Ohio, and

-11was breached on several occasions thereafter.
Holbrook's Claim and Holbrook's Personal Liability
Holbrook's claim that Toledo Trust violated the agreement
by publicizing its terms apparently rests on the following clause
(7) of the contract:
You (Holbrook) agree that you will not at
any time release or authorize any publicity or statements relating to the contents
of this Agreement or any of your services
hereunder. We (Toledo Trust) gree (sic.,
should be "agree") not to release or authorize any publicity or statements relating
to the terms of this Agreement.
Holbrook has not pressed this claim during the course of
the proceeding or even referred to it in oral argument. Apparent
ly, the claimed violation is based on Toledo Trust commencing the
federal lawsuit, but even this is not certain.

There is no other

evidence of record on this issue and I find that Toledo Trust has
not violated the contract in this respect.
As to whether or not Holbrook is personally bound by the
contract, Holbrook has not explicitly raised the question, but it
has been addressed by Toledo Trust.

The contract was executed by

"Vining Productions, Inc., by Hal Holbrook President," and the
letter is from Fahlgren & Ferris, Inc., agent for Toledo Trust
Company to Vining Productions, Inc.

Although not artfully worded

I find that the entire tenor of the contract and particularly the
language of clauses (2),

(18) and (22) constitute an understanding

that Holbrook personally undertook the obligations to Toledo Trust
under the agreement which are the subject of this proceeding. Th<
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absence in this proceeding of an explicit contrary contention by
Holbrook reinforces this conclusion.
Damages
I now turn to the difficult question of determing damages.
As with other aspects of the 1982 Toledo Trust agreement, it is
governed by Ohio law. The parties have not referred me to any
Ohio cases directly in point and my own research has revealed
none.
Ohio law with respect to damages is in accord with general
contract law which is that "a plaintiff is entitled to recover
such damages as 'arising naturally, that is, according to the
usual course of things, from such breach of contract itself...
(or) such as may reasonably be supposed to have been in the contemplation of both parties at the time they made the contract as
the probable result of the breach of it.'

Midvale Coal Co. v.

Cardox Corp. 157 Ohio 526, 530-1, 106 N.E.2d 556, 559 (1952)."
Markowitz & Co. v. Toleclo Metropolitan Housing Authority, 608 F.
2d 699, 707 (6th Cir. 1979).
inquiry.

This is only the beginning of the

There must be evidence of damage attributable to the

breach and the amount or measure of the damages also must be
established by evidence.
Measuring damages where a party has breached a restrictive
covenant for personal services often is so difficult a task that
injunctive relief is common because of the inadequacy of the
damage remedy.

See, £.£. , Winnipeg Rugby Football Club v. Freeman

140 F.Supp. 365 (N.D. Ohio 1955).

However, where damages can be
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ascertained, they can be awarded.

See, Conforming Matrix Corp.

v. Faber, 146 N.E.2d 447 (Ohio App. 1957), where the Court issued
an injunction against a breaching employee for a term of five
years but despite its power also to award damages, refused to
award damages because of the insufficiency of the evidence on
damages.
A non-breaching

party may recover his expectancy interest

or pursue a restitutionary measure, i.e., the benefits conferred
on the promisee.

A species of reliance recovery also is permittee

which may or may not be viewed as recovery of expectancy.

The

choice is that of the non-breaching party subject to limitations
relating to proof of causation, amount and considerations of
fairness.

See, Yurchak v. Jack Borman Construction Co., 443 N.E.

2d 526 (Ohio App. 1981); Dobbs, Law of Remedies, 786-795.
If damages can be attributed to the breach, Ohio law does
not require absolute certainty with respect to the amount in order
for damages to be awarded.

The "certainty" required is only such

that the "nature of the case admits."

Burkhardt v. Burkhardt,

supra at 499. As a general proposition, approximations are
permissible based on reasonable inferences from the evidence,
Alexander Hamilton Institute v. Jubett, 102 N.E.2d 741 (Ohio
App. 1951), Burkhardt v. Burkhardt, supra; but evidence is required, Seigle v. Lee, 81 N.E.2d 809 (Ohio App. 1948); Conforming
Matrix Corp. v. Faber, supra.
Lost profits may be an element of damages where they are
not too remote or speculative and can be shown with fair accuracy.

-14Refrigeration & Air Conditioning Institute v. Rine, 75 N.E.2d
473 (Ohio App. 1946); Gilmore v. American Gas Machine Co., 128
N.E.2d 93 (Ohio Com. PI. 1952).
The rule of law in lost profits is that
the anticipated profits may be recovered
only where such profits could reasonably
have been contemplated by the parties as
a probable result of the breach; such
profits cannot be speculative or conjectural but must be shown with reasonable
certainty.
Battista v. Lebanon Trottrng Ass'n, supra, at 119.

There was no

evidence with respect to lost profits.
Holbrook claims that damages should be limited to, at most,
some portion of the amount paid to him by Toledo Trust, _i.e_.,
a portion of the $99,360. paid to him as his fee plus payments
as Pension and Welfare Benefits under the 1982 contract.

It also

has been suggested that while this is the maximum which may be
awarded, nominal damages would be more appropriate.
Toledo Trust argues that it is entitled to damages in the
amount of $730,000.

This amount is based on the testimony of

Dr. Claude R. Martin, Isadore and Leon Winkelman Professor of
Retail Marketing in the Graduate School of Business Administration
in the University of Michigan, who qualified and testified as an
expert in marketing and advertising campaigns.

He testified that

based on Toledo Trust's contemplated campaign, realization of the
full benefit of this campaign depended on its maintenance for
five full years.

He also concluded that (1) the benefit from the

fifth year would extend two and one-half years beyond the be-

-15ginning of the fifth year (the term of the 1982 contract); (2)
the benefit realized from the fifth year would be at the rate of
11% per annum on Toledo Trust's expenditure for that year over a
period of 2-1/2 years; (3) the benefit not realized by Toledo
Trust by virtue of Holbrook's conduct in breaching the agreement
for prior years should be computed at the rate of 8% per annum
on the expenditures for each of those years and that (4)
Holbrook's actions nullified all of the benefits for the fifth
year, rendering the fifth year's expenditures a total loss.
Based on these assumptions, he concluded Toledo Trust's loss
attributable to the breach to be $730,000., the entire $321,000.
expenditure for 1982 plus 11% on that amount for 2-1/2 years plus
8% per annum on all prior expenditures.
I am compelled to reject the contentions of both sides with
respect to the measure of damages.

As for Holbrook's position,

this would simply give Holbrook the option to rescind the contract
by returning a portion of the benefit conferred on him.

If

Toledo Trust's loss goes beyond the benefit conferred on Holbrook
there would be no recovery under the Holbrook approach.

It is

established that Toledo Trust expended $321,000. in 1982 and lost
the benefit of all or some part of it.

The damages it suffered

by virtue of reliance or expectancy was not limited to the
benefits conferred on Holbrook.

As for Holbrook's claim that the

damage award should be nominal, while this may be appropriate
where there is no evidence of actual damages, this is not the
case in this proceeding.
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Toledo Trust's position on the measure of damages primarily
is based on Dr. Martin's testimony.

Without determining the valic

ity of his opinion based on his factual assumptions, I find that
his conclusions are unpersuasive because they are based on assumptions at odds with the facts of record.

The asset he

evaluated

was a five-year obligation with a benefit to Toledo Trust extending even beyond the fifth year.

But the Toledo Trust-Holbrook

agreement was not a five year obligation by either party, but
separate and separable one year obligations.

Also, even if

Holbrook had performed his contractual obligations in the fifth
year, Toledo Trust could not have aired the commercials after the
fifth year and Holbrook was free to appear on behalf of a competitor after the fifth year.

Mr. Fahlgren conceded that it would

have been difficult if not impossible to preserve the "credibility
value of the commercials beyond the end of the term of the 1982
contract if Holbrook had appeared in a Sears commercial on July
16, 1983, which he had a right to do.
essential element of the campaign.

"Credibility" was the

Dr. Martin conceded he could

not and did not take this into account in his computations.
this is an element which must be considered.

Yet,

Third, his conclu-

sion that the entire benefit of the fifth year was nullified does
not withstand scrutiny.
clusion.

There is no factual basis for this con-

The basis of Dr. Martin's surmise would result in the

same conclusion even if the breach had occurred one or two days
before the end of the contract term.

This is not supported by

anything in the record and is contrary to common sense.
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He further conceded that he would have not advised in favor
of the contracts Toledo Trust entered into with Holbrook.
would have preferred an obligatory five year plan.

He

In substance,

his opinion is based on the plan which, as an expert, he deemed
necessary to accomplish the most effective results, not the program actually in place.

Therefore, without in any way impugning

Dr. Martin's expertise, his opinion is essentially irrelevant
because it is not based on the facts established in this case.
One approach to measuring damages would be to award an
amount to Toledo Trust equal to what it would cost Toledo Trust
to obtain the services of Holbrook or his equivalent.

This measur

has been utilized in cases where employees have breached an agreement and entered other employment at increased wages.

Some cases

have awarded the value of the lost expectancy measured by the increased wages less the amount payable under the breached agreement
See, e_.g_. , Roth v. Speck, 126 A2d 153, 155 (B.C. Mun.Ct.App.
Dobbs, Law of Remedies 932-33.

1956)

But cf. Dobbs, 786, note 1.

While the analogy has some appeal, I have decided not to
follow this route,

I recognize that Holbrook is not a Toledo

Trust employee and, in fact, the contract explicitly provides he
is not an employee.

1982 Agreement, clause (21).

Unlike a breach

ing employee, Holbrook has performed all of his affirmative obliga
tions for Toledo Trust and has been paid in full.

His failure of

performance is with respect to the restrictive covenant only.

In

addition, and most significant, to award Toledo Trust an aliquot
share of the increased fee Holbrook realized in the first term of

-18the Sears agreement does not involve equivalencies.

The fee paid

to Holbrook by Sears is for a national campaign; whereas, the
Toledo campaign was local.

Further, the services required to be

rendered to Sears and Toledo Trust differ in some material respects
Thus, the Sears contract price cannot stand as a measure of the
value of Holbrook's services which Toledo Trust failed to obtain.
There is no evidence in the record other than the Toledo
Trust agreement and Dr. Martin's testimony with respect to the
value of Holbrook's services and obligations.
Benefits based on a five year plan testified to by Dr.
Martin are not in accord with the contract terms or the reasonable contemplation of the parties.

Dr. Martin conceded he could

not value the contract benefits based on a year-to-year contract.
(R. 317, 320).

Indeed, one Toledo Trust witness testified they

were thinking of two or three years in the future and even this
is not supported by any contemporaneous documentation or other
evidence. (R. 250).
Aside from Dr. Martin's conclusions, the evidence consisted
of annual reports of the holding company which owns Toledo Trust
shares, tables from an awareness-attitude survey by Toledo Trust's
advertising agency and a table showing deposits and other data
for 1983.

There was no testimony as to the meaning of this data

and it is not self-explanatory.

The awareness-attitude survey

does not cover the period subsequent to the appearance of the
Sears commercials.

In short, there was no testimony which would

aid me to translate the data into dollar losses by Toledo Trust
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and as I have previously noted, the evidence with respect to loss
of expected profits from the breach is nil.
I have concluded, whether viewed as a measure of Toledo
Trust's expectancy or as "reliance" damages, that the fairest and
most rationally justifiable measure of damages based on this recor<
is to treat the amount expended plus some fair return on investment as the value of what Toledo Trust could reasonably expect to
obtain under the contract; recognizing that it obtained only a
part of that value.

The rate of return that I am using is 8%

based on one aspect of Dr. Martin's testimony.

I do not consider

this to be loss of profits but part of the loss of the benefit.
See Markowitz & Co. v. Toledo Metropolitan Housing Authority,
supra. Whether viewed as reliance damages or expectancy is not
material under this view.

The question to be resolved is the

measure of the loss to Toledo Trust by virtue of its failure to
obtain an additional six months of exclusivity.

There is no evi-

dence that the value should be disproportionately allocated with
the greater part allocable to either the early or later part of
the year.

I find it reasonable to allocate the benefit of the

actual expenditure, plus 8% per annum, equally over the one year
term of the contract and award Toledo Trust one-half of its total
expenditure under the 1982 contract, which represents the balance
of the term in which Holbrook was not in compliance and constitute
Toledo Trust's loss attributable to Holbrook's breach.
Though it could be asserted that the damages might be less
because Toledo Trust had a benefit it failed to realize by not
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airing the Holbrook commercials after the appearance of the Sears
commercial.

There has been no evidence on this contention and

under Ohio law the burden is on the breaching promisor to present
evidence in reduction of damages.

See Refrigeration & Air

Conditioning Institute v. Rine, supra.
Based on the foregoing I find the damages to be a total of
ONE HUNDRED SEVENTY THREE THOUSAND, SIX HUNDRED SIXTY FOUR DOLLARS
AND TWENTY SEVEN CENTS

($173,664.27).

Eric J. Schmertz
Chairman
DATED: May 7, 1984

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
AAUP, University of Bridgeport
Chapter

OPINION AND AWARD
Case #12 39 0476 82

and

University of Bridgeport

The stipulated issue is:
Did the University violate the collective bargaining agreement by its issuance of terminal
notices to Professors van der Giessen, Carroll,
Polca and Regan in May 1981 and its subsequent
termination of Professors van der Giessen,
Carroll and Polca? If so what shall be the remedy?
A hearing was held at the University on November 30, 1983
at which time representatives of the above named University and
Union appeared.

All concerned were afforded full opportunity to

offer evidence and argument and to examine and cross-examine
witnesses.

The parties filed post-hearing briefs.

The University

took the action referred to in the stipulatec

issue because its Board of Trustees directed that the overall
student-faculty ratio be adjusted toward achievement of a ratio
of 18 to 1.

The professors referred to in the issue, and hereinafter
referred to as the "grievants" were non-tenured faculty who were
deemed to be in excess of that overall ratio and in Departments
where their services could be spared.

It is conceeded that they

were good teachers and that merit played no part in their
terminations.

-2The University asserts that its action was for "institutional need" within the meaning of Article 8 Section 8.4 of the
contract.

That section reads:
8.4 The president's decision, as required
under Section 8.2 (C)(7), (D)(7) and (E)
(7), shall be based on evidence of merit
in the individual's Personnel File or on
institutional need. Where the president
determines not to appoint, reappoint, promote, or grante tenure to a person recommended to him by the College Personnel
Committee, the person affected by that decision shall have the rights provided by the
Grievance Procedure and Arbitration provisions of this Agreement.

I find it significant that as part of the contract and
not expressly exempted from challenge by the Union, Section
8.4 and its application and implementation are subject to review under the grievance and arbitration provisions of the contract.

That means to me that the University has a burden of

establishing the reason, validity and/or justification for its
denial of reappointment thereunder, whether the President's
reasons for doing so are "based on evidence of merit" or
"institutional need."

It is not enough to merely claim that the

non-reappointment of a faculty member was based "on merit" (or
a lack thereof) or an "institutional need."

Facts and evidence

on the matters of merit or institutional need must be shown to
support such conclusions, before the University's action can be
sustained in arbitration.
Here, as I see it, the University is under a duty to show
defensible reasons and organizational justification for the
change in the student-faculty ratio to support its conclusion

-3that the ratio adjustment was "an institutional need," warranting the faculty terminations in this case.

Otherwise, any ratio

change mandated by the Board of Trustees sounded as an "institutional need" would have to be sustained.

Its purpose, reason-

ableness, or bona fides could not be explored or challenged if
the mere assertion of "institutional need" by the President of
the University requires arbitral affirmation under Section 8.4
of the contract.

Under any such theory the substantive griev-

ability and arbitrability of a dispute over what the University
cites as an "institutional need" would be nullified.

Indeed,

if the University must be sustained in changing the studentfaculty ratio by founding it on the bare conclusory basis of
"institutional need," there would be no way of protecting against
or even determining if a ratio ordered by the Trustees was
arbitrary.

I am not persuaded that the parties included Section

8.4 in the contract only to leave its substantive implementation
in such a restricted or unchallengeable state.
Here, the University merely asserted that the reason for
the grievants ' terminations was the changed student-faculty
ratio.

No probative evidence was adduced by the University that

established a nexus between the changed ratio and an "institutional need" (emphasis added).

It seems to me that where

University action under Section 8.4 is grievable and arbitrable,
and where employment is at stake, the University should show at
least, and for example, that the changed ratio was institutionall
needed because of compelling economic, educational, administrativ

-4or accreditation reasons.

I suspect that one or more of these

reasons were why the University took the action which gave rise
to this case.

But what I think may have been the reasons were

not probatively presented or shown by the University in this
arbitration proceeding.

Instead the University relied solely on

its claimed "institutional need" for a changed ratio as ordered
by the Trustees.

Without any such showing there is simply no

evidentiary basis upon which I would be able to conclude that a
new student-faculty

ratio and "institutional need" are synonymous

The Undersigned, duly designated as the Arbitrator, and
having been duly sworn, and having duly heard the proofs and
allegations of the above named parties makes the following AWARD.
The University violated the collective bargaining agreement by its issuance of terminal notices
to Professors van der Giessen, Carroll, Polca and
Regan in May 1981, and its subsequent termination
of Professors van der Giessen, Carroll and Polca.
Those latter three named Professors if not now
reemployed by the University shall be reemployed by no later than the beginning of the next
academic term. Less what they may have earned
in employment at the University or elsewhere
subsequent to their termination, and, where
applicable, omitting periods of unpaid leaves
of absence, the latter three grievants shall be
made whole for salaries and other benefits lost
from the point of their terminations to the date
of their reemployment.
The terminal notices of all the grievants shall
be expunged from their files.

Eric J. Schmertz
Arbitrator
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DATED: February 7, 1984
STATE OF New York )sg .
COUNTY OF New York )
I, Eric J. Schmertz do hereby affirm upon my Oath
as Arbitrator that I am the individual described in and
who executed this instrument, which is my AWARD.

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal
In the Matter of the Arbitration
between
OPINION AND AWARD
Case #1730 0151 84

Local 365 UAW

and
Valley Forge Products

The stipulated issue is:
Whether the employment of certain non-bargaining unit employees during the period May 1
through May 8, 1984 was a violation of the
collective bargaining agreement? If so, what
shall be the remedy?
A hearing was held on September 7, 1984 at which time
representatives of the above named Union and Company appeared.
All concerned were afforded full opportunity to offer evidence
and argument and to examine and cross-examine witnesses.
I am persuaded that the Company acted in good faith when
it hired non-bargaining unit personnel to perform the work in
question between May 1 and May 8th, 1984.

I think the Company

honestly believed that bargaining unit employees in sufficient
numbers would not accept the overtime assignment to perform the
work.
The Company's conclusion in that regard is based on the
fact that a bargaining unit team of six employees began the
work on April 14th, but when that crew was asked to work overtime to complete the work

on April 16th and 17th and allegedly

informally sounded out about a similar overtime assignment for

-2April 18th, an insufficient number of them to constitute a
minimum crew, accepted.
Whether the declinations were a Union planned concerted
action by the employees in retaliation for the Company's newly
installed absentee control program, or whether the employees
had other commitments or legitimate excuses which made overtime work on short notice impossible or inconvenient, is immaterial.

The fact is that for those days, as a result of

direct solicitation or informal inquiry by supervision, a number
of bargaining unit employees asked or approached declined the
overtime assignment.

Though several of the employees deny that

they were asked on one or more of the three days, I conclude
that they were so asked or approached, or had acceptable alternative notice that supervision was seeking them to resume work on
the assignment on an overtime basis.
There is no serious dispute that the Company's operations
required scheduling the work for bargaining unit employees on
overtime.

Those employees were fully engaged on regular produc-

tion during regular hours, and could not be spared to perform
the special assignment during the regular work day. (The ultimate
use of non-bargaining unit outsiders during regular hours, created
no such problem.)
However, despite the Company's good faith intent, I find
that it did not comply with the terms of the contract when it
brought in non-bargaining unit personnel.
The Union concedes that the Company has the right to hire
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outsiders if bargaining unit employees decline overtime assignments.

But the critical question here is whether the Company

properly ascertained as required by the contract, that bargaining unit employees were in fact unavailable or had refused the
overtime.

I find it did not.

Section 7 of the contract reads:

Section 7: The Company shall be entitled to a
reasonable amount of overtime and employees
shall not unreasonably refuse to work overtime.
Overtime shall be equally divided as far as
practicable within occupation or department.
(underscoring supplied).
The Company's error in my view, was to confine its overtime request to the small group of six employees who started the
work on April 14th.

Based on the record, it is clear that the

balance of the work that remained was relatively unskilled; that
the classifications of the employees in the original crew were
the same as many other bargaining unit employees at work in the
plant at the time; and that the latter employees were qualified
to perform the required work0

Yet this latter group of available

workers (maintenance men, general helpers, a porter and a union
steward) were not offered the overtime or even canvassed as to
availability when the original crew declined.

Put another way,

that the original crew declined, does not mean that others,
equally qualified to do the work, would have declined also.

The

last sentence of Section 7 imposes on the Company the obligation
to divide overtime among employees in occupations and departments
By failing to expand its search for available employees beyond
the original crew, the Company failed to comply with that contractual duty.

It is undisputed that there were other unasked

employees of the same occupations and within the same departments

-4as the original crew of six.

And it is not contended by the

Company that because the original six began the job they had
some special expertise needed to complete it.

(Indeed the re-

maining work involved primarily placing cartons on shelves.)
Section 9, paragraph 1 which reads
The Company shall have the right to employ
part-time workers. A part-time worker shall
be someone who works twenty-five (25) hours
or less per week. It is clearly understood
that part-time workers shall not be used in
a manner that would deny full-time employees
employment or deny full-time employees overtime opportunitieso
permits the Company inter alia to hire non- bargaining unit
employees so long as their use does not impinge on the overtime
opportunities of full-time bargaining unit employees.

I think

this applies to any non-bargaining unit employee, whether a parttimer or otherwise.

Therefore I need not determine whether in

this case the outsiders were part-time employees.
So, the Company had the obligation to offer the instant
overtime work to all qualified bargaining unit employees and
could not justify the hiring of outsiders until that had been
done and the bargaining unit failed or refused to respond affirmatively.

In this case, the Company did not meet that contractual

condition precedent to hiring the outsiders.
Additionally, the record shows that on the days they were
asked to work the overtime, those of the original six who declinec
had reasons for their declinations, such as car pool obligations
and illness.

And a key Company witness acknowledged at the
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hearing that those reasons were factually true.
circumstance, and regardless of

Under that

whether the real reason for

refusing the overtime was related to the Company's absentee
control program it cannot be said with any reasonable certainty
that almost two weeks later, when the outsiders began the work,
the original six bargaining unit employees would have still refused to accept the assignment, especially if they had been
given several days notice.

I conclude the Company had the

contractual duty under Section 7 of the contract, to again ask
those bargaining unit employees as well as others in the unit,
to do the work which begain on May 1st, before claiming a right
to use non-bargaining unit personnel.
Finally it should be noted that Section 7 requires bargaining unit employees to perform "a reasonable amount of overtime."
That language is well understood in labor relations.

It means

that upon reasonable notice and circumstances, an employee who
refuses a reasonable amount of overtime is subject to discipline.
While the parties are to be commended for avoiding that type of
confrontation, the contract accords the Company that right.

So,

that contract alternative which was and is available to the
Company, should have been exhausted (or mutually waived by both
sides) before the Company could bring in non-bargaining unit
personnelo

What I am saying is that though voluntary acceptance

of overtime is to be preferred, where the parties have negotiated
the mandatory language of Section 7, an arbitrator may not ignore
it.

Thus, in this case, the Company's failure to invoke its righ
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to require reasonable overtime from its bargaining unit employees
stands as a contractual impediment to its use of non-bargaining
unit outsiders.
However, though I find the Company failed to follow the
contractual conditions precedent to using outsiders on work the
bargaining unit could do on overtime, I do not find any basis to
award damages.
I am unable to determine whether any of the qualified
bargaining unit employees would have accepted the overtime assign
ment if asked, or even if the original crew would have accepted
it if asked again sometime before May Ist0
this point.

None testified on

So I cannot conclude that in sufficient numbers to

make up a minimum crew, bargaining unit employees would have
performed the overtime even if the Company exhausted the steps
required by the contract.

So there is no evidence of any

damage or deprivation to the bargaining unit resulting from the
use of the outsiders.
The Undersigned, duly designated as the Arbitrator, and
having been duly sworn, and having duly heard the proofs and
allegations of the above named parties, makes the following AWARD
The employment of certain non-bargaining unit
employees during the period May 1 through May
8, 1984 was a violation of the collective bargaining agreement„ However, no damages are
found or awarded.

DATED: September 17, 1984
STATE OF New York )_„ .
COUNTY OF New York )
O O o •

Eric J. Schmertz
Arbitrator

I, Eric Jo Schmertz do hereby affirm upon my Oath as
Arbitrator that I am the individual described in and who executed
this instrument, which is my AWARD.

